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IN THE 


United States Court of Appeals 

foi: the District of Columbia 
January Term, 1941 


No. 7824 


THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA, A CORPORATION, Appellant 


v. 

JANE SAXE AND GERTRUDE T. SAXE, Appellees. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia 


JURISDICTIONAL STATEMENT. 

This appeal is from a judgment of the District Court of 
the United States for the District of Columbia in the sum of 
$10,000, with interest, entered on the verdict of a jury in 
favor of appellee Jane Saxe in an action at law brought by 
her against appellant to recover the amount of a policy of 
insurance on the life of a former husband, and in which ap¬ 
pellee Gertrude T. Saxe subsequently intervened as a party 
plaintiff. 

Also involved is a suit in equity previously brought by 
appellant against both appellees for cancellation of the pol¬ 
icy because of false statements in the application, but no 
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judgment was entered in this suit from which an appeal 
could be taken. 

The essential pleadings in both cases are set out in the 
appendix to this brief (pp. 1-17). 

The lower court had jurisdiction of both cases under 1). ('. 
Code, Title 18, Chapter 3, sec. 41 (Act of March 3, 1863, 12 
Stat. 762, c. 91, sec. 1; Act of March 3, 1901, 31 Stat. 1199, 
c. 854, sec. 60; Act of December 13, 1926, 44 Stat. 919, c. 6; 
Act of December 20, 1928, 45 Stat. 1056, c. 41), and sec. 44 
(K. S., D. 0., sec. 763; Act of February 27, 1877, 19 Stat. 
253, c. 69, sec. 2; Act of March 3, 1901, 31 Stat. 1200, 1202, 
c. 854, secs. 64, 66, 67, 83). 

This court has jurisdiction of this appeal to review the 
judgment of the court below under D. C. Code, Title 18, 
Chap. 2, sec. 26 (Act of February 9,1893, 27 Stat. 435, c*. 74, 
sec. 7; Act of March 3, 1901, 31 Stat. 1255, c. 854, sec. 226: 
Act of March 3, 1921, 41 Stat. 1312, c. 125, sec. 12). 


STATEMENT OF THE CASE. 

This appeal is from a judgment entered by the court be¬ 
low on the verdict of a jury in the sum of $10,000, with in¬ 
terest, in favor of appellee Jane Saxe (whose true name 
seems to be Jane Saxe Ross, Appellant’s App. 36-37, 129- 
139), in an action brought by her to recover the amount of a 
policy of insurance on the life of a former husband, Alex¬ 
ander T. Saxe (who will be referred to herein as the in¬ 
sured), in which she was the named beneficiary (Appel¬ 
lant’s App. 151-152). The appellee Gertrude T. Saxe, 
mother of the insured, subsequently intervened in this suit 
as a party plaintiff and made claim to the proceeds of the 
policy by reason of certain changes of beneficiary executed 
by the insured shortly before his death. 

The policy was applied for by the insured on November 
16, 1936, and was issued December 17, 1936 in the face 
amount of $10,000 pursuant to the written application (Ap¬ 
pellant’s App. 153). 

Subsequent to the issuance of the policy and about the 
first part of November, 1937, the insured was found to be 
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seriously ill by Dr. Allen E. Lee, who, basing his conclusions 
on laboratory findings and a study of the insured, made a 
diagnosis of kidney involvement, nephritis, with a harden¬ 
ing of the arteries or arteriosclerosis, heart damage and 
anemia (Appellant’s App. 139-140). He was admitted to 
Garfield Hospital on December 29, 1937, and gave a history 
of severe occipital headaches beginning in March of 1937; 
of having gone to a physician in September of 1937, who ad¬ 
vised him to rest and to stop playing baseball as his systolic 
blood pressure was 223, and who gave him a diet including 
iron, and of having contracted flu in the middle of October, 
1937, which hung on for a period of time (Appellant’s App. 
38-40). 

The insured was a desperately ill man the entire time he 
was in the hospital, and it was the personal opinion of Dr. 
D. Strother Pope, who was an interne at Garfield Hospital 
while the insured was a patient there, that the insured was 
suffering from a malignant hypertension (Appellant’s App. 
39). He left the hospital on January 19, 1938 against the 
advice of his physicians (Tr. p. 115), and went to an apart¬ 
ment which his mother had rented, where he died on Janu¬ 
ary 30, 1938 at the age of 39. 

In the proofs of death submitted by appellee Jane Saxe to 
substantiate her claim to the proceeds of the policy the in¬ 
sured’s attending physician, Dr. A. Stephen Hulburt, stated 
that the immediate cause of death was chronic glomerulo¬ 
nephritis which had existed for at least ten years, and that 
the contributory cause of death was acute pericarditis which 
had existed for three weeks (Appellant’s App. 185). In 
support of her claim under the policy, appellee Gertrude T. 
Saxe submitted an official certificate of death which gave 
the cause of the insured’s death as chronic nephritis, with 
a duration of ten years (Appellant’s App. 186). 

During the course of the investigation conducted by ap¬ 
pellant in connection with these claims it was discovered 
that the insured had made certain false statements in his 
application concerning prior illnesses, hospitalization and 
attendance by physicians, the claims of both appellees were 
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rejected, and on October 4, 1938, within the contestable 
period allowed by the policy, appellant filed in the court be¬ 
low an equitable proceeding: entitled “The Prudential In¬ 
surance Company of America, a corporation, vs. Jane Saxe 
and Gertrude T. Saxe, Civil Action, File No. 178,” by which 
appellant sought (1) to have the policy declared void, can¬ 
celled and surrendered, and (2) to have the defendants re¬ 
strained from attempting to enforce any alleged liability 
under the policy (Appellant’s App. 1-5). The following 
day,! on October 5, 1938, appellee Jane Saxe filed an action 
at law against appellant entitled “Jane Saxe vs. Pruden¬ 
tial Life Insurance Company, Civil Action, File No. 186,’’ 
in which she demanded judgment against appellant for the 
full amount of the policy with interest and costs (Appel¬ 
lant’s App. 13-14). 

Both of these suits were filed after the effective date of 
the Federal Rules of Civil Procedure, and a motion was 
made by appellant to stay proceedings in the law suit and 
require appellee Jane Saxe to present her claim as a com¬ 
pulsory counterclaim in the suit first instituted by appel¬ 
lant (Tr. p. 4). This motion was overruled (Tr. p. 5), and 
thereafter appellant answered the suit filed by appellee Jane 
Saxe and set up by way of counterclaim a demand for the 
equitable relief which it sought in the suit originally filed 
by it (Appellant’s App. 14-17). After some delay appellee 
Jane Saxe answered the suit filed by appellant and set up 

bv wav of counterclaim a demand for the relief which she 
• * 

sought in the suit originally filed by her (Appellant’s App. 
5-9). In the meantime appellee Gertrude T. Saxe, who was 
already a party defendant to the equity suit brought by ap¬ 
pellant, answered this suit and demanded the proceeds of 
the policy by way of counterclaim (Appellant’s App. 9-13), 
and was permitted to intervene as a party plaintiff in the 
suit brought by appellee Jane Saxe (Tr. p. 10). 

The two suits, thus presenting identical issues, came on 
for pre-trial, were consolidated for trial by the pre-trial 
judge on his own motion, and a recommendation was made 
by him to the trial court that the plaintiffs in the law suit 
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be permitted to open and close the proceedings, to all of 
which counsel for appellant objected on the ground that 
appellant’s equity suit should be heard and determined first 
(Appellant’s App. 24-25). 

When the two suits came on for trial before Mr. Justice 
Goldsborough appellant moved the court to hear and deter¬ 
mine its equity suit first, or, in the event this motion should 
not be granted, to hear and determine first, as a chancellor 
sitting without a jury, the identical equitable issues pre¬ 
sented by the two suits. This motion was overruled (Ap¬ 
pellant's App. 26-36), the tender of return of premiums was 
renewed (Tr. p. 50), and the appellees, plaintifffis in the law 
suit, proceeded to open the trial. 

The facts brought out at the trial are dealt with hereafter 
at appropriate points in the brief. 

At the conclusion of the trial, appellant's motion for a 
directed verdict was overruled (Tr. p. 623) and the issues 
were submitted to the jury, which returned a verdict in favor 
of appellee Jane Saxe for the full amount of the policy with 
interest from the date of death, and judgment was entered 
in the law action accordingly (Appellant's App. 148-140). 
The learned trial justice declined to enter any findings and 
judgment in the equity cause, but directed a memorandum 
to the clerk of the court below in order that the record in 
that cause might be brought up on this appeal (Appellant’s 
App. 149). 


STATUTES, TREATIES, REGULATIONS, OR RULES 

INVOLVED. 


The statutes and rules involved are: 


1. I). C. Code (Supplement V), Title 5, Section 217m (Act 
of June 19, 1034, 48 Stat. 1133, e. 672, sec. 15, c. II), reading 
as follows: 


Same: false statements in application for insur¬ 
ance.—The falsity of a statement in the application for 
any policy of insurance shall not bar the right to recov¬ 
ery* thereunder unless such false statement was made 
•> 
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with intent to deceive or unless it materially affected 
either the acceptance of the risk or the hazard assumed 
by the company. 

2. Federal Rules of Civil Procedure, 13(a) and 42(b), 
reading as follows: 

Rule 13. Counterclaim and Cross-claim, (a) Com¬ 
pulsory Counterclaims. A pleading shall state as a 
counterclaim any claim, not the subject of a pending 
action, which at the time of filing the pleading the 
pleader has against any opposing party, if it arises out 
of the transaction or occurrence that is the subject mat¬ 
ter of the opposing party's claim and does not require 
for its adjudication the presence of third parties of 
whom the court cannot acquire jurisdiction. 

Rule 42. Consolidation: Separate Trials, (b) Sepa¬ 
rate Trials. The court in furtherance of convenience 
or to avoid prejudice may order a separate trial of any 
claim, cross-claim, counterclaim, or third-party claim, 
or of any separate issue or of any number of claims, 
cross-claims, counterclaims, third-party claims, or is¬ 
sues. 


STATEMENT OF POINTS. 


The points upon which appellant intends to rely are: 

1. Tlie court should have held as a matter of law that the 
policy never took effect because of the false statements in 
the application. 


2. The court should have held as a matter of law that the 
]>olicy was voidable by appellant because of the false state¬ 
ments in the application. 


3. The court should have held as a matter of law that the 
false statements in the application were material. 


4. The court should have held as a matter of law that ap¬ 
pellant's local agent had no authority to waive appellant’s 
right to avoid the policy. 

5: The court should have held as a matter of law that 
there was insufficient evidence of a waiver by appellant of 
its right to avoid the policy. 
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6. The court erred in holding, as a matter of law, that if 
appellant’s local agent accepted premiums after having been 
told of a prior hospital record which the insured did not 
disclose in his application, the law would presume that the 
agent notified the company of such fact and the acceptance 
of such premiums would itself constitute a waiver of the 
company's right to avoid the policy because of false state¬ 
ments in the application. 

7. The court should have granted appellant’s motion for 
a directed verdict at the close of the evidence. 

8. The court should have held that the claims of appellees 
were compulsory counterclaims required to be asserted in 
the proceeding first instituted against them by appellant. 

0. The court should have granted appellant’s motion to 
stay proceedings in the suit instituted by appellee Jane 
Saxe. 

10. The court should have tried and disposed of the equit¬ 
able issues as a chancellor sitting without a jurv before trv- 
ing the legal issues. 

11. The court should not have submitted the equitable 
issues to the jury. 

12. The court should have tried appellant’s suit first. 

13. The court should have given appellant the right to 
open and close at the trial. 

14. The court should not have admitted in evidence the 
alleged conversation between appellee Jane Saxe, the wit¬ 
ness Kavanagh and appellant’s local agent on the question 
of waiver. 

15. The court should not have admitted in evidence the 
alleged conversation between the insured, appellee Jane 
Saxe and the witness Kavanagh concerning the insured’s 
prior hospitalization. 

lb. The court should have permitted appellant to fully 
cross-examine the witness Kavanagh as to the alleged con- 
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versation between the insured, appellee Jane Saxe and the 
witness Kavanagh concerning tlie insured’s prior hospitali¬ 
zation. 

17. Tlie court should have permitted appellant’s local 
agent to testify as to what he was required to do in the event 
he had learned from appellee Jane Saxe that her husband 
had been in the Beth Israel Hospital in Boston. 

18. The court should have permitted appellant’s Assistant 
Medical Director, Dr. Walter 0. Hausheer, to testify as to 
the practice of appellant with respect to the consideration, 
acceptance and rejection of life insurance risks and the 
reliance placed by appellant on the information contained 
in the application. 

ID. The court should have permitted Dr. Hausheer to 
testify as to the reliance placed by reputable life insurance 
companies upon the information contained in the applica¬ 
tion. 

20. The court erred in holding that the records of the Beth 
Israel Hospital and the testimony of Dr. Jacob Fine were 
not competent evidence of the fact that the insured had been 
a patient at the Presbyterian Hospital in New York and had 
suffered from dizziness and loss of consciousness. 

21. The court should have permitted Dr. Hausheer to tes¬ 
tify as to what action appellant in particular, and reputable 
insurance companies in general, would have taken on the 
insured's application if he had truthfully answered the in¬ 
quiries therein. 

22. The court erred in excluding the testimonv of Dr. 
Hausheer as to the materiality of certain of the false state¬ 
ments in the application on the ground that it had not been 
shown that the insured knew of their falsitv at the time the 

V 

application was made. 

2H. The court should have permitted Dr. Hausheer to tes¬ 
tify from the Beth Israel and Garfield Hospital records and 
from the autopsy findings, already in evidence, as to the 
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connection between the insured’s illness in the Beth Israel 
Hospital and the illness from which he died. 

24. The court should have permitted Dr. Hausheer to tes¬ 
tify from the Garfield Hospital records, already in evidence, 
as to the probable duration of the insured’s last illness. 

25. The court erred in holding that an applicant for a life 
insurance policy is only required to use good faith in an¬ 
swering the questions in the application, and that the burden 
is on the company to show that he knew, or had reason to 
believe, that his answers were false. 

26. The court should not have admitted lav evidence as 

•< 

to the apparent good health of the insured prior and subse¬ 
quent to the date of the application. 

27. The court should have granted appellant’s second re¬ 
quest for instructions. 

28. The court should have granted appellant’s third re¬ 
quest for instructions. 

SUMMARY OF ARGUMENT. 

Appellant’s position in the court below was that there 
could be no recovery on the policy in suit because certain 
statements made by the insured in the application were 
false, and therefore (1) the policy never became effective 
as a valid contract of insurance, and (2) assuming the pol¬ 
icy did become effective, it was voidable by appellant upon 
a return of the premiums paid. 

Appellees sought to circumvent the effect of the false 
representations by claiming that appellant’s local agent had 
been told, some time after the policy had been issued and 
during the insured’s last illness, that the insured had a pre¬ 
vious hospital record which did not appear in the policy. 

Also, appellant had brought an equitable proceeding in 
the court below for cancellation of the policy prior to appel¬ 
lees’ suit at law for the proceeds of the policy, and the two 
suits were allowed to stand and were consolidated for trial. 
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It was appellant’s position in the court below that (1) ap¬ 
pellees ? claims for the proceeds of the policy were compul¬ 
sory counterclaims required to be asserted in the suit insti¬ 
tuted by appellant, and (2) the identical equitable issues in 
both suits should have been heard and determined by the 
court sitting as a chancellor before trial of the legal issues. 

Including errors in the admission and exclusion of evi¬ 
dence, the argument divides itself as follows: 

1. The policy never became effective as a valid con¬ 
tract of insurance because of the condition precedent 
in the application. 

2. The policy is voidable by appellant because of the 
false statements in the application. 

A. The false statements were made with intent to 

deceive. 

I>. The false statements materially affected both 

the acceptance of the risk and the hazard assumed by 

the company. 

3. Appellant’s local agent had no authority to waive 
1 appellant’s right to avoid the policy because of the 

false statements in the application. 

4. The information allegedly communicated to appel¬ 
lant's local agent was misleading and insufficient to 
support a waiver. 

5. The claims of appellees for the proceeds of the pol¬ 
icy were compulsory counterclaims required to be as¬ 
serted in the suit for cancellation first instituted by 
appellant, and they should not have been permitted fo 
maintain a separate suit thereon. 

6. The identical equitable issues presented by the 
pleadings in both cases should have been tried and dis¬ 
posed of first. 

7. The testimony as to the alleged waiver by appel- 
1 lant of its right to avoid the policy was improperly 

admitted. 
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8. The court improperly excluded testimony of Dr. 
Waiter C. Hausheer, appellant’s Assistant Medical Di¬ 
rector. 

9. The lay testimony introduced for the purpose of 
showing; the good health of the insured was improperly 
admitted, and was prejudicial to appellant. 

10. The court should have granted appellant’s motion 
for a directed verdict. 

11. The court should have granted appellant’s re¬ 
quests for instructions. 

ARGUMENT. 

The application for the policy in suit contains the follow¬ 
ing questions and answers: 

6D. Have you ever been in a hospital, sanitarium, or 
other institution for observation, diagnosis, rest or 
treatment? (Answer) NO 

7A. Have you ever had ... abnormal blood pressure ? 
(If yes, give particulars including treatment in space 
below.) (Answer) NO 

9A. Have you consulted, or been attended by a physi¬ 
cian or other practitioner during the past three years? 
Give dates, complaints, doctors’ or practitioners’ 
names and addresses. (Answer) NO 

IOA. Have you ever had—(Answer Yes or No). Dis¬ 
ease of kidneys (Answer) NO Dizziness—loss of con¬ 
sciousness (Answer) NO Gastric or duodenal ulcers 
(Answer) NO 

IOB. Do the answers to all parts of questions 6, 7, 9 
and 10A, with details given in space below, constitute 
a complete statement of all your illnesses, surgical op¬ 
erations and sojourns in hospitals, sanitaria and other 
institutions? (Answer) YES 

I HEREBY DECLARE that all the statements and 
answers to the above questions are complete and true, 
and I agree that they shall form a part of the contract 
of insurance applied for . . . 

(Appellant’s App. 153) 
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The answers given by the insured to these questions were 
false in fact, however, for within three years prior to the 
date of the application: 

1. He had been a patient at the Beth Israel Hospital 
in Boston for a period of fifteen days, and previously 
had been a patient at the Presbvterian Hospital in New 
York. 

2. He had had abnormal blood pressure. 

3. He had consulted Dr. Jacob Fine in Boston on Jan- 
uarv 15,1934, and was attended bv him everv dav there- 
after to and including January 30, 1934, and during 
this period he was attended by several other physicians 
on the staff of the Beth Israel Hospital, including Dr. 
Xaterman, Dr. Budnitz and Dr. Walzcr. He was at¬ 
tended by Dr. Fine again once in February, 1935. 

4. He had a disease of the kidneys. 

5. He had had dizziness and loss of consciousness. 

6. He had had a duodenal ulcer. 

Appellees admit that (1) on January 15,1934 the insured 
consulted Dr. Fine in Boston, (2) on January 16, 1934 the 
insured entered the Beth Israel Hospital, (3) he remained 
in the hospital from January 16, 1934 to January 30, 1934, 
and (4) while in the hospital he was attended by Dr. Fine 
(Appellant’s App. 17-24). That the insured was a patient 
at the Beth Israel Hospital on this occasion is shown by the 
hospital records and the testimony of Dr. Fine, which also 
show that while he was in the hospital he was suffering 
from and received treatment for a duodenal ulcer, that prior 
to his admission he had been a patient at the Presbyterian 
Hospital in New York, that he had abnormal blood pressure, 
that he consulted Dr. Fine on January 15, 1934 and was 
attended bv him everv dav thereafter to and including Jan- 
uary 30, 1934, and again once in February, 1935, that while 
a patient at Beth Israel Hospital he was attended by Dr. 
Xaterman, Dr. Budnitz and Dr. Walzer, and that he had 
suffered from dizziness and loss of consciousness prior to 
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his admission to Beth Israel Hospital (Appellant’s App. 
44-51, 155-183). The official death certificate furnished ap¬ 
pellant by appellee Gertrude T. Saxe as part of her proofs 
of death shows that the insured had suffered from kidney 
disease for at least ten years prior to his death (Appel¬ 
lant's App. 186), as does the affidavit of the attending physi¬ 
cian furnished appellant by appellee Jane Saxe as part of 
her proofs of death (Appellant’s App. 1S5), and Dr. Fine 
testified that there was a probable connection between the 
insured’s condition while at Beth Israel Hospital and the 
cause of his death (Appellant’s App. 50-51). 

1 . 

The Policy Never Became Effective as a Valid Contract of 
Insurance Because of the Condition Precedent in the 
Application. 

The application contains the following provision over the 
signature of the insured: 

1 HEREBY DECLARE that all the statements and 
answers to the above questions are complete and true, 
and 1 agree that the foregoing, together with this dec¬ 
laration, as well as the statements and answers made or 
to be made to the Company’s Medical Examiner . . . 
shall constitute the application and become a part of 
the contract of insurance hereby applied for. I further 
agree that the policy herein applied for shall be ac¬ 
cepted subject to the privileges and provisions therein 
contained, and that UNLESS the full first premium is 
paid by me at the time of making this application, the 
policy shall not take effect until issued by the Company 
and received by me and the f ull first premium thereon is 
paid, while my health, habits, occupation and any other 
conditions of fact, material to the risk, represented by 
statements in the application, remain the same as de¬ 
scribed therein. . . . 

(Italics Supplied, Appellant’s App. 153) 

The policy was delivered to the insured and the first pre¬ 
mium paid about the middle of December, 1936. 
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This provision is a valid condition precedent, and as ma¬ 
terial facts were misrepresented by statements in the ap¬ 
plication the policy never became effective. And this con¬ 
dition is operative whether or not the insured knew, at the 
time the application was made, that the statements were 
false. 

In Mutual Trust Life Ins. Co. v. Ossen, 77 F. (2d) 317, the 
applicant stated he had not consulted a physician within 
the past ten years, that he believed himself to be in good 
health, that he did not have any disease of the heart or 
blood vessels, and represented his occupation as that of a 
salesman in a dairy store and “merchant, butter, eggs.” 
The trial court found that at the time he signed the appli¬ 
cation the applicant was not engaged in the occupation 
which he described in the application and was afflicted with 
coronary sclerosis, and held that the policy never took ef¬ 
fect. In affirming, this court says: 

... In the view we take, whether he knew or did 
not know of his condition is immaterial. His appli¬ 
cation stated that he did not have any disease of the 
heart or blood vessels, and the existence of the same 
state of health when the policy was delivered was ex¬ 
pressly agreed to be a condition precedent to the insur¬ 
ance becoming effective. This condition was not per¬ 
formed. As the Supreme Court stated in Stipcich v. 
Insurance Co., 277 IT. S. 311, at page 321, 48 S. Ct. 512, 
72 L. Ed. 895, the parties “may stipulate, as is not un¬ 
usual, that the insurance shall not attach on delivery 
of the policy unless the insured is in good health.” 
i Many cases have applied this principle. . . . Under 
such a stipulation the question is not of the good faith 
of the insured in accepting delivery of the policy, but 
i only of the existence of the fact which is made a condi¬ 
tion precedent to the policy’s going into effect. . . . 

• • # 

But even if the opposite conclusion were reached, it 
would not aid the appellants. The stipulation also re¬ 
quired his occupation to remain the same as described 
in the application. Ossen testified definitely that lie 
was not in any business after March, 1930 . . . The 
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! 

parties stipulated that his continuance in the same oc¬ 
cupation should be a condition precedent to the insur¬ 
ance attaching. There is no ground to read this, as the 
appellants contend, as meaning that he should not 
change to a more hazardous occupation. We cannot 
remake the contract of the parties. His change of oc¬ 
cupation was alone enough to prevent the policy from j 

going into effect. . . . 

i 

i 

! 

Here the insured stated (1) he had never been in a hos¬ 
pital, sanitarium, or other institution for observation, diag¬ 
nosis, rest or treatment, (2) he had never had abnormal 
blood pressure, (3) he had not consulted, or been attended 
by a physician or other practitioner during the past three 
years, (4) he had never had disease of the kidneys, (5) he 
had never had dizziness or loss of consciousness, and (6) he 
had never had gastric or duodenal ulcers. These conditions 
of fact were material to the risk, and as they were not as j 

represented in the application, the policy never took effect 
(Silverman v. New York Life Ins. Co., 65 App. D. C. 29, 79 
F. (2d) 154, Kaplan v. Manhattan Life Ins. Co., 71 App. 

D. C. 250, 109 F. (2d) 463, New York Life Ins. Co. v. TPer- 
theiiner, 272 F. 730, Bcnzinger v. Prudential Ins. Co., 317 
Pa. 561,176 A. 922). 

2 . ! 

i 

The Policy is Voidable by Appellant Because of the False 
Statements- in the Application. 

' 

Section 217m, Title 5, D. C. Code (Supplement V, Act of 
June 19, 1934, 48 Stat. 1133, c. 672, sec. 15, c. II) provides: 

The falsity of a statement in the application for any 
policy of insurance shall not bar the right to recovery 
thereunder unless such false statement was made with 
intent to deceive or unless it materially affected either 
the acceptance of the risk or the hazard assumed by the 
company. 

Under this provision the right to recovery on a policy is 
barred if a false statement in the application either (1) 

i 

i 

! 

! 
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was made with intent to deceive, or (2) materially affected 
the acceptance of the risk, or (3) materially affected the 
hazard assumed by the company. The false statements in 
this application come within all three of these categories. 

A. The false statements were made with intent to deceive. 

Laying aside for the moment the false statements in the 
application concerning other matters, it is appellant’s con¬ 
tention that the insured’s statements (1) that he had never 
been in a hospital, sanitarium, or other institution for ob¬ 
servation, diagnosis, rest or treatment, (2) that he had 
never consulted, or been attended by a physician or other 
practitioner during the past three years, and (3) that he 
had never had gastric or duodenal ulcers, were not only 
false in fact but were made with intent to deceive, for not 
three years prior to the application the insured had been 
a patient at the Beth Israel Hospital in Boston where he 
gave a history of stomach trouble for at least eight years, 
characterized by dull ache and crampy pain across the lower 
abdomen, coming on usually two hours after meals, relieved 
bv food and soda bicarbonate and made worse bv mental 

• V 

and emotional stress; of a fainting spell six years prior to 
admission accompanied by vomiting of black material, and 
a similar fainting spell six days prior to admission with hot 
and cold sweats to the head and vomiting of a large amount 
of black material and partially digested food, some of which 
was blood streaked, followed by another attack of vomiting 
about two hours later and the discovery of black stools the 
next dav bv the insured: of a careful studv at the Presbv- 

• * 7 • 9 

terian Hospital in New York one year prior to admission 
where a diagnosis of no ulcer and spastic colitis was made, 
and of having tried all sorts of diets with no relief. On ex¬ 
amination his blood pressure was found to be abnormal, his 
heart slightly enlarged and a tentative diagnosis of bleed¬ 
ing peptic ulcer and essential hypertension was made. 
After further study a final diagnosis of duodenal ulcer was 
made, and he was placed on a Sippv regime with powders 
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and atropine. He remained in the hospital for fifteen days, 
and was sick and confined to bed the entire time. He was 
subjected to extensive laboratory and x-ray examinations, 
and on the fifteenth day he was discharged as improved 
with orders to remain at home for two weeks and follow a 
fourth stage gastric diet. He was attended by Dr. Jacob 
Fine on January 15, 1934, who made a tentative diagnosis 
of bleeding duodenal ulcer and who advised him to be hos¬ 
pitalized because of the activity of the ulcer and danger of 
further bleeding, and Dr. Fine attended him every day un¬ 
til his discharge from the hospital on January 30, 1934, and 
again once in February, 1935. During his stay in the hos¬ 
pital the insured was attended by several other physicians 
on the hospital staff, including Dr. Naterman, Dr. Budnitz 
and Dr. Walzer, and the diagnosis of duodenal ulcer was 

confirmed bv x-rav examinations. 

• * 

This prior hospitalization, treatment for a duodenal ulcer 
and attendance bv phvsicians are certainlv not matters 
which the insured could reasonably have overlooked when 
he applied for the policy, and they invalidate the policy 
“without further proof of actual conscious design to de¬ 
fraud.” 

In Mutual Life Insurance Company v. Hilton-Green , 
etc., 241 IT. S. 613, 60 L. Ed. 1202, 36 S. Ct. 676, the in¬ 
sured stated in his application that he had not consulted 
a physician within the past five years, that he had not 
undergone any surgical operation, that he had never been 
under treatment at any asylum, cure, hospital or sanitari¬ 
um, and that he had never been examined for a policy in any 
company or association which was not issued as applied for. 
It appeared, however, that about a year and a half previous 
to the application the insured had suffered serious pains in 
his head and, after consulting more than one physician, went 
to a sanitarium where he was operated on for a cystic en¬ 
largement of the lower jaw caused by an impacted wisdom 
tooth. He was confined to the sanitarium for ten davs and 
remained under immediate care of a physician for almost 
a month. It also appeared that shortly before he applied 
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for this policy lie had made application to another company 
for a policy which was not issued. The court says: 

Considered in most favorable light possible, the above 
(pioted incorrect statements in the application are mate¬ 
rial representations; and, nothin" else appearing, if 
known to be untrue by assured when made, invalidate 
the policy without further proof of actual conscious de¬ 
sign to defraud. . . . 

##***#* 

. . . Moreover, the false representations accompanied 
and were essential parts of the policies finally accepted. 
He did not repudiate, and therefore adopted and ap¬ 
proved, the representations upon which they were 
based. Beyond doubt an applicant for insurance should 
exercise toward the company the same good faith which 
iinay be rightly demanded of it. The relationship de¬ 
mands fair dealing by both parties. . . . 

Also Kavakos v. Equitable Life Assurance Society, 66 
App. D. C. 380, SS F. (2d) 762, Kaplan v. Manhattan Life 
Ins. Co., supra. Mutual Life Ins. Co. v. Ilurni Packing Co., 
260 Fed. 641 (Certiorari denied 251 V. S. 556, 64 L. Ed. 412, 
40 S. C. ITS), Lawrence v. Connecticut Mut. Life Ins. Co., 01 
F. (2d) 381. 

Xo conclusion other than an intent to deceive is possible in 
view of the testimony of appellee Jane Saxe and Mrs. 
Blanche Hannon Kavanagh, who testified that in the eve- 
ning of December 20,1037, after the insured had been taken 
to Garfield Hospital, he was worried about this policy be¬ 
cause when he applied for it lie hadn’t disclosed the fact that 
he had been in the Beth Israel Hospital in Boston, that be 
said he did not mention it because he did not consider it of 
any consequence, and requested appellee Jane Saxe to tell 
the company and find out whether it was all right (Appel¬ 
lant’s App.* 01-04, 08-102, 103-104, 107, 121-123, 125-120). 
It appears, therefore, that the insured must have had these 
things in mind when he applied for the policy about a year 
earlier, and that he knew they were so important that his 
failure to disclose them might invalidate the policy. Also, 



19 


when the insured was admitted to the Beth Israel Hospital 
he told them that he had suffered from fainting spells 
and that he had been studied at the Presbyterian Hospital 
in New York where a diagnosis of spastic colitis had been 
made, but no mention of these things was made in his ap¬ 
plication. 

B. The false statements materially affected both the accep¬ 
tance of the risk and the hazard assumed by the com¬ 
pany. 

In order to show that the false statements made by the in¬ 
sured in his application materially affected both the accept¬ 
ance of the risk and the hazard assumed by the company as 
a matter of fact, appellant called Dr. Walter C. Hausheer, 
its Assistant Medical Director, who testified that if the in¬ 
sured had given affirmative answers to the questions in the 
application concerning prior hospitalization and attendance 
by physicians, a reputable insurance company would first 
have obtained authorization from the applicant to make in¬ 
quiry of the physicians or hospitals, that it would have then 
made inquiry of the physicians or hospitals as to their find¬ 
ings and conclusions concerning the applicant, and that if, 
as a result of the investigation a hospital record were found 
which disclosed n diagnosis, or even a suspected diagnosis, 
of a duodenal ulcer within three to five years, the. application 
would hare been rejected without further inquiry. 

The court would not permit Dr. Hausheer to testify as to 
the materiality of the other false statements in the applica¬ 
tion, on the theory that all the applicant was required to do 
was to answer the questions in good faith and there was no 
showing that the insured was aware of the falsitv of his 
answers to these questions, but Dr. Hausheer’s testimony 
was the only testimony on this point and it was not disputed. 

Outside of Dr. Hausheer"s testimony, however, it is appel¬ 
lant's contention that the false statements in this applica¬ 
tion were material as a matter of law ( Mutual Life Insur¬ 
ance Company v. Hilton-Green, etc., supra. Kavakos v. 





Equitable Life Assurance Society, supra. Kaplan v. Man¬ 
hattan Life Ins. Co., supra. Mutual Life Ins. Co. v. Ilurni 
Packing Co., supra. Lau rence v. Connecticut Mat. Life Ins. 
Co., supra). 

From a practical standpoint, when an insurance company 
is called upon to consider an application for a ten thousand 
dollar life insurance policy it is difficult to imagine informa¬ 
tion which could be more important than a medical back¬ 
ground such as the insured had in this case. 

In Metropolitan Life Insurance Co. v. Tarnowski (de¬ 
cided by the New Jersey (’hancery Court on September 24, 
1940 and apparently not yet reported) the applicant stated 
in her application that she had not been attended by a 
physician during the preceding five years and that she had 
not had any treatment at a hospital during that period, 
whereas it was established that she had been attended by a 
physician, who found she was suffering from a kidney di¬ 
sease and who sent her to a hospital where she was confined 
and treated for some ten or eleven days. In holding that the 
company was not liable under the policy the court says: 

On the issue raised in the pleadings as to the mate¬ 
riality of the misrepresentation no testimony was of¬ 
fered by either side. As matter of law, however, it is 
established that any misrepresentation is material to 
the risk if the knowledge of the true fact would natu¬ 
rally and reasonably influence the judgment of the 
company in issuing the policy, estimating the risk, or 
fixing the premium. . . . There can be no doubt but 
that knowledge of the fact that the applicant had suf¬ 
fered from acute pyelitis and had been hospitalized for 
ten days, only some two and a half years earlier, would 
naturally and reasonably influence its judgment as to 
issuing the policy, and that it would not have done so, at 
least without a supplemental and more thorough exam¬ 
ination. 

See also New York Life Insurance Company v. McCurdy. 
106 F. (2d) 181, (Certiorari denied 309 U. S. 656. 84 L. Ed 
1005, 60 S. C. 470). 


21 


Over the objection of appellant, appellees were permitted 
to introduce lay evidence to show that the insured's health 
was apparently snood before and after the application was 
written (Appellant's App. 74-81, 9(5-97). However, the pri¬ 
mary issue was not whether the insured was in good health 
at the time the application was written, but whether, under 
section 217m of Title 5 of the Code, .supra, the insured had 
made false statements in his application, and if so, whether 
such false statements were made either (1) with intent to 
deceive, or (2) materially affected the acceptance of the 
risk by the company, or (3) materially affected the hazard 
assumed by the company. 

Appellee says in the brief that it is her theory “that 
decedent did not have asthma or heart trouble at the 
time the policy was taken out; that he was in perfect 
physical condition.*’ This may have been true, but 
appellant's defense was predicated upon the ground 
that he had suffered repeated attacks of asthma, and 
had consulted a doctor concerning the ailment on nu¬ 
merous occasions for a long period of time before the 
application; that, if this had been known, the company 
would not have issued the policy in the terms in which 
it was issued; and that the fact that he had had these 
attacks would have influenced the company in deter¬ 
mining whether to accept the risk, notwithstanding he 
may have been free from the disease at the time of the 
application. This defense is sufficient, if proven, re¬ 
gardless of the condition of the applicant’s health at tlu* 
time the policy was issued. 

Metropolitan Life Insurance Company v. Hccraft. 213 
Iml. 378. 12 X. E. (2d) 952. See also Mutual Life Ins. Co. v. 
ffurni Packing Co., supra. 

There was strong evidence that the insured was not in 
good health at the time he made application, however, for 
Dr. Fine testified that there was a probable connection be¬ 
tween his condition at Beth Israel Hospital and the illness 
which caused his death, and the proofs of death submitted 
by appellees show that the illness which caused the insured’s 
death had existed for ten years. It is noteworthy that no 
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effort was made to controvert or explain the statements in 
the proofs of death, although the doctor who furnished the 
information was available, and therefore the proofs are 
binding on appellees (Mutual Benefit Life Insurance Com¬ 
pany v. Xeiritm , 22 Wall. (89 U. S.) 32), 22 L. Ed. 793. Also, 
the testimony of lay witnesses is not competent on the issue 
of good health where a disease is discoverable onlv bv a 
skilled physician (Aetna Life Insurance Co. v. Kelley. 70 
F. (2d) 589, United States v. Clapp. 63 F. (2d) 793, Sehar- 
laeh v. Pacific Mutual Life Insurance Co.. 16 F. (2d) 245). 


3. 


Appellant’s Local Agent Had No Authority to Waive Ap¬ 
pellant’s Right to Avoid the Policy Because of the 
False Statements in the Application. 

The application contains the following provision over 
the signature of the insured: 

It is further understood and agreed that no Agent 
has power in behalf of the Company to make or modify 
this application for insurance, or to bind the Company 
by making any promise or by making or receiving any 
representation or information. . . . (Appellant’s App. 
153) 

And the following provision is found in the policy: 

Modifications, etc.—Xo condition, provision or privi¬ 
lege of this Policy can be waived or modified in any 
case except by an endorsement hereon signed by the 
President, a Vice President, the Secretary, the Actuary, 
an Associate Actuary, an Assistant Secretary or an 
Assistant Actuary of the Company. Xo modification 
or change shall be made in this Policy except such as is 
in accordance with the laws of the State in which the 
same is issued. Xo Agent has power in behalf of the 
Company to make or modify this or anv other contract 
of insurance, to extend the time for paying a premium, 
to waive any forfeiture, or to bind the Company by 
making any promise, or by making or receiving any 
representation or information. (Appellant’s App. 152) 
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Appellant objected to any testimony as to an alleged con¬ 
versation with reference to the prior hospitalization of the 
insured, which took place in the office of J. Howard Brine, 
one of appellant's local superintendents, on the ground that 
Brine had no authority to waive anv of the company's 
rights under the policy, but this objection was overruled 
(Appellant's A})]). 86-90) and Mrs. Blanche Hannon Kava- 
nagli was permitted to testify that she accompanied appel¬ 
lee Jane Saxe to Brine's office on December 30, 1937, the day 
after the insured had been taken to Garfield Hospital, that 
appellee Jane Saxe told Brine her husband had told her that 
he had had a “previous hospital record" in Boston that did 
not appear in the policy, that Brine asked appellee Jane 
Saxe what was the matter with her husband at the time and 
appellee said her husband told her that “he had been cele¬ 
brating at a party of an associate of his in Xew York, a 
wedding party and that they had a little too much to drink, 
and he became very ill, and he went to this hospital for that 
reason, and while there he conducted his business as usual 
by having people come in there to see him, and he stayed 
there for some days getting over it,” that appellee Jane 
Saxe told Brine her husband said he did not disclose the 
hospitalization in Beth Israel Hospital when he applied for 
the policy because he didn't consider it of any consequence 
or significance. The court also permitted appellee Jane 
Saxe to testify that on this occasion she told Brine that 
her husband had told her that he had been in Beth Israel 
Hospital “on this social lapse, so to speak; that he wasn't 
actually ill but he didn’t want them at Columbia to know 
what he had been doing because it would be vorv embarrass- 
nig: he was a professor at Columbia and had not missed a 
class in five years, and so Doctor Fine agreed to fix up some¬ 
thing in the hospital record so that they would think he was 
ill,” that Brine said the policy was “good” and told her 
to go ahead and pay the premium (Appellant's App. 91-94, 


102-106). 

Brine testified that the conversation he had with appel¬ 
lee Jane Saxe and Mrs. Kavanagh related solely to the con- 





troversy between appellee Jane Saxe and appellee Gertrude 
T. Saxe and the efforts which were then being made to 
change the beneficiary of the policy, and he categorically 
denied that anything was said about a previous hospital 
record of the insured (Appellant’s App. 113-117). He fur¬ 
ther testified that his title was superintendent and that his 
territory is known as the “Washington, D. (’. Xo. 1 Dis- 
tricf,’’ which comprises sections of Washington and nearby 
Maryland and Virginia, that there is also another super¬ 
intendent and a manager in this territory, that his duties 
are to see that premium collections are made either by the 
agents or the clerks in his office and to see that the collec¬ 
tions are remitted to the home office in the proper manner 
and properly accounted for, that he has no power to hire 
and fire employees, but resignations of employees are sub¬ 
mitted to the home office for acceptance and applications for 
employment are submitted to the home office for acceptance 
«»r rejection, that he passes on no insurance risks and does 
not accept or reject applications, that when a controversy 
arises with respect to the payment of the proceeds of poli¬ 
cies or the acceptance of premiums, if there is any question 
as to who : s entitled to the proceeds of the policy, he sub¬ 
mits ev erything to the home office and does not pass on any 
of those questions or controversies himself (Appellant’s 
App. 118-120). 

Therefore, it appears from Brine's own testimony that he 
is without authority, either actual or ostensible, to waive any 
of the company's rights under a policy, but apart from this 
it is well settled that the provisions of the application and 
the policy itself limiting the authority of the company’s 
agents are binding on the insured and beneficiary alike. 

Here the application expressly provides that no agent has 
power to bind the company by making any promise or by 
making or receiving any representation or information, 
and the policy itself expressly provides (1) that no condi¬ 
tion, provision or privilege can be waived or modified in any 
case except by an endorsement thereon signed by certain 
officers of the company, and (2) that no agent has power in 
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behalf of the company to make or modify this or any other 
contract of insurance , to waive any forfeiture, or to bind 
the company by making any promise or by making or re¬ 
ceiving any representation or information. Therefore, even 
assuming for the purpose of argument that the version of 
the appellee Jane Saxe as to her conversation with the com¬ 
pany’s agent is the true one, nevertheless under the provi¬ 
sions of the application and policy Brine had no authority 
to waive any of the company’s rights under the policy “or 
to bind the company by making any promise or by making 
or receiving any representation or information.” Also, the 
policy provides the only manner in which waivers may be 
effected, viz; by an endorsement on the policy signed by the 
officers of the company therein named. Not only did the 
appellee Jane Saxe never present the policy for an endorse¬ 
ment of the alleged waiver, but she knew the alleged infor¬ 
mation which she gave to Brine would never be communi¬ 
cated to the company, for, according to her own testimony, 
Brine told her then and there that the policy was “good” 
and that she should continue to pay the premiums. 

As the policy was in the possession of appellee Jane Saxe 
from the time it was issued until after the death of the in¬ 
sured (Appellant’s App. 38) she is bound by its provisions 
limiting the authority of the company’s agents. 

In Druckenmiller v. Prudential Ins. Co.. 45 App. D. 0. 228, 
the plaintiff sued to recover premiums which she had paid 
on a policy on the life of her step-mother, claiming that the 
company’s agent had represented to plaintiff that her father 
was the beneficiary of the policy and that a form which the 
father had signed, furnished him by the agent, would make 
plaintiff the beneficiary, whereas as a matter of fact plain¬ 
tiff’s father had never been the beneficiary, and the form 
actually conferred no rights upon her in view of the fact 
that the policy contained a facility of payment clause and 
designated no beneficiary. In sustaining a judgment that 
plaintiff was not entitled to recover this court said: 

The plaintiff had the policies in her possession at 
the time of the supposed assignment of the same. She 
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took the assignment (of her father), with knowledge 
that she was not named as beneficiary in either. The 
fact that she alleges that the agent represented her 
father to be the beneficiary bv his assignment could 
not effect a change in the policy, or make it a binding 
contract on behalf of the plaintiff, for the policies con¬ 
tained the express provision that agents are not author¬ 
ized to make, alter, or discharge contracts, or waive 
forfeiture, or receive premiums on policies in arrears 
bevond the time allowed bv the regulations of the com- 
pany, which in no case shall exceed four weeks, or to 
bind the company, or make any promise or representa¬ 
tion. . .. Having the policy in possession, with the stip¬ 
ulation in it, the plaintiff is bound by the notice of the 
limitation upon the power of agents to make represen¬ 
tations, and so forth, binding upon the company. 

The binding effect of such clause of a policy is well 
settled. Aetna L. Ins. Co. v. Moore, 231 IT. S. 543-559, 
. . .; Prudential L. Ins. Co. v. Moore, 231 U. S. 560- 
06 i ,. . . 

In National Life (0 Accident Co. v. Weaver, 38 Ga. App. 
590, 144 S. E. 682, the court said: 

Where the policy also expressly provides that it con¬ 
tains the entire agreement between the company and 
the insured, and “its terms cannot be changed or its 
conditions varied except by written agreement, signed 
by the president or secretary of the company, and no 
other agent or employee shall have the power to make 
or alter contracts, or waive forfeitures,” notice to any 
agent of the company other than the president or the 
secretary, as a local soliciting agent or manager in 
charge of a local agency, who is not shown to have any 
authority, in behalf of the insurer, to make or alter 
contracts, is not notice to an agent of the company 
having authority to waive the provisions of the policy. 

Through the years the courts have recognized the sound¬ 
ness of policy provisions limiting the authority of agents 
to waive the rights of the company, for if every fraud could 
be circumvented by a convenient and uncontrovertible oral 
conversation with some “agent” of the company there 
would be little ground left upon which the company could 
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protect itself ( Silverman v. New York Life Ins. Co., supra, 
AVw Forfc Life Ins. Co. v. Fletcher , 117 U. S. 519, 29 
L. Ed. 934, 6 S. Ct. 837, Northern Assurance Co. v. 
Grand View Building Association, 183 U. S. 308, 46 L. Ed. 
213, 22 S. Ct. 133, Penman v. St. Paul Fire Ins. Co., 216 
U. S. 311, 54 L. Ed. 493, 30 S. Ct. 312, Aetna Life Insurance 
Co. v. Moore , 231 U. S. 543, 58 L. Ed. 356, 34 S. Ct. 186, 
Lumber Underwriters of New York v. Rife, 237 U. S. 605, 
59 L. Ed. 1140, 35 S. Ct. 717, Mutual Life Insurance Co. v. 
Hilton-Green, supra, Sun Insurance Office v. Scott, 284 U. S. 
177, 76 L. Ed. 229, 52 S. Ct. 72, Baumgartel v. Providence 
Washington Insurance Co., 136 X. V. 547, 32 X. E. 990). 

4. 

The Information Allegedy Communicated to Appellant’s 
Local Agent was Misleading and Insufficient to Sup¬ 
port a Waiver. 

Assuming, for the purpose of argument, that Brine had 
authority to waive the company's rights under the policy 
and that appellee Jane Saxe went to his office and revealed 
the information to which she testified: What is the sub¬ 
stance of this disclosure ? No more than (1) the insured 
had a “previous hospital record” in Boston that did not 
appear in the policy, (2) that the only reason the insured 
went to the hospital was because he had had a little too much 
to drink, (3) while there he conducted his business as usual, 
(4) that he wasn’t actually ill, but it was “fixed up” by Dr. 
Fine so the insured would have an excuse for his absence 
from Columbia University. 

The most that can be said for this information is that it 
would put Brine on notice of an insignificant hospital inci¬ 
dent somewhere in the insured’s past which amounted to no 
more than a mere “social lapse.” It certainly would not 
put him on notice of the actual facts, including the insured’s 
medical history prior to his admission to the hospital, the 
examinations he underwent, the treatment he received, the 
final diagnosis of duodenal ulcer, the enlarged heart, the 



abnormal blood pressure, the length of time he was in the 
hospital, and the numerous consultations and attendance by 
Dr. Fine and the other physicians connected with the hospi¬ 
tal. All she told Brine was that her husband had had a “pre¬ 
vious hospital record,*’ and the entire conversation on this 
subject could have no other effect than convince Brine that 
the insured went to the hospital for the sole purpose of 
affording himself an excuse for his absence from Columbia 
University, and that lie was not suffering from any ailment 
at the time other than a mere temporary upset. 

Besides being misleading as to the true facts concerning 
the insured’s prior hospital record and the seriousness of 
the illness for which he received treatment, the alleged con¬ 
versation did not put Brine in possession of all the facts 
upon which the company’s right to avoid the policy de¬ 
pended, and therefore the information was insufficient to 
form the basis of a waiver. 

In Bruncckr v. Insurance Company. 105 U. S. 355, 26 L. 
Kd. 990, the policy contained a condition that if the insured 
should live in a certain area the policy would become void. 
The company’s local agent, learning that the insured had 
taken up his residence in the area, notified his relatives 
that the policy would be void unless a “Southern permit” 
were obtained at a cost of twenty dollars. The money was 
paid, and the agent forwarded it to the company’s state 
agents, who were requested to obtain the permit from the 
company’s home office. The permit was never received and 
the agent subsequently learned that the insured had died 
on the day the permit had been requested from the com¬ 
pany’s state agents. Plaintiff did not deny the forfeiture 
of the policy, but contended that the forfeiture had been 
waived by the receipt and retention of the permit money 
by the company’s state agents after they had learned of 
the insured’s residence in the forbidden area. In holding 
that there can be no waiver without full knowledge of the 
circumstances, the court says: 

It does not appear from the findings that either the 
agent at Bloomington, or those at Chicago, had any 
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direct authority to waive a forfeiture. But even if it 
were shown that they had such authority, and had 
waived the forfeiture, or that the company itself had 
waived it, the waiver would not, under the circum¬ 
stances of this case, be binding on the company. 

A waiver of a stipulation in an agreement must, to 
be effectual, not onlv be made intentionallv, but with 
knowledge of the circumstances. This is the rule when 
there is a direct and precise agreement to waive the 
stipulation. A fortiori is this the rule when there is 
no agreement either verbal or in writing to waive the 
stipulation, but where it is sought to deduce a waiver 
from the conduct of the party. Thus, where a written 
agreement exists and one of the parties sets up an 
arrangement of a different nature, alleging conduct 
on the other side amounting to a substitution of this 
arrangement for a written agreement, he must clearly 
show not merely his own understanding, but that the 
other party had the same understanding. Darnlev 
(Earl) v. London, Chatham, & Dover Railway Co., Law 
Rep. 2 H. L. 43. 

# # # # 

There is no pretence in this case that the company 
was advised of the material facts, when its supposed 
waiver of the forfeiture of the policy and its ratifica¬ 
tion of the acts of its agent took place. The contention 
of the plaintiff is that a forfeiture was waived when the 
company was totally ignorant that it existed. And the 
waiver is inferred from a permit, which is itself de¬ 
duced from the fact that an agent, himself ignorant of 
the material facts, agreed to apply to the company for 
it, and received and forwarded the money to pay there¬ 
for. 

The very purpose for which a permit was asked 
shows that both parties were ignorant of the facts 
which should have been communicated to the company 
and its agents before any effect could be given to its 
alleged waiver of the forfeiture. Permission was asked 
that Bennecke might reside and travel south of a cer¬ 
tain parallel. This implied that he was living and able 
to travel. But the findings show he was dead when the 
permit was applied for. If the company had given 
him a formal permit in writing to reside and travel 
south of the thirty-second parallel, he being dead at 



30 


the time, and the company ignorant of the fact, it would 
be a complete non sequitur to hold that this amounted 
to a waiver of a forfeiture of the policy unknown to the 
company, and consequent upon his doing the act for 
which a permit was asked, and which was in violation 
of a condition of the policy. 

The case of the plaintiff is not aided by the facts 
found bv the court in relation to the retention bv the 
agents of the company of the money paid for the permit. 
It is unnecessary to decide what inference might be 
drawn if the company or its agents, with full knowledge 
of the death of Bennecke, had retained the money and 
never tendered it back. It does not appear that Anslev 
(the company’s local agent) was informed of the death 
of Bennecke until October 26. On November 6, eleven 
davs thereafter, he tendered back to Haker the monev 
advanced by him to pay for the permit. Under the 
circumstances of this case we do not think this lapse 
of time sufficient to show that Ansley intended to waive 
the forfeiture of the policy, even if he had been clothed 
with authority to do so. 

# m # # 

Under the circumstances of this case, the contention 
that the insurance company waived the forfeiture of 
the policy is without support. 

In Insurance Company v. Wolff, 95 U. S. 326, 24 L. Ed. 
387, the policy contained a condition similar to that in the 
Bennecke case, supra. The insured took up his residence 
in the prohibited area and died about ten days after an 
annual premium became due. The day before his death, 
however, the insured’s wife telegraphed a friend in St. 
Louis and the following morning he went to the company’s 
agent, paid the overdue premium and obtained a renewal 
receipt. The premium was transmitted to the home office 
of the company in the regular course, but the agent did not 
know of the insured’s residence in the prohibited area, of 
his illness or of his death. A few days later when this in¬ 
formation came to him, he notified the company and was 
instructed to return the premium and demand a surrender 
of the receipt. The tender was refused and suit was brought 
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to recover the amount of the policy. The court, finding that 
the agent who received the premium had authority to accept 
overdue premiums and issue renewal receipts, holds that 
the company had waived the forfeiture for non-payment of 
the premium when due. However, with respect to the for¬ 
feiture by reason of the insured’s residence in the prohibited 
area, the court holds there could be no waiver because the 
company had no knowledge of the facts. 

But, so far as the forfeiture arose from the residence 
of the insured within the prohibited district, the case 
is different. There is nothing in the acts of the com¬ 
pany which goes to show that it ever authorized its 
agents to waive a forfeiture thus incurred, or that it 
ever knew of any residence of the insured within the 
prohibited district until informed of his death there. 
In every case where premiums were received after the 
day they were payable, the fact that a forfeiture had 
been incurred was made known to the company from the 
date of the payment, and the retention of the money 
constituted a waiver of the forfeiture; but no informa¬ 
tion of a forfeiture on any other ground was imparted 
by the date of such payment. The agent receiving the 
premium, in the case at bar, testified that he knew 
nothing of the residence of the insured within the pro¬ 
hibited district during the excepted period, and the evi¬ 
dence in conflict with his testimony was slight. . . . But, 
even if the agent knew the fact of residence within the 
excepted period, he could not waive the forfeiture thus 
incurred, without authority from the company. The 
policy declared that he was not authorized to waive 
forfeitures; and to the provision effect must be given, 
except so far as the subsequent acts of the company 
permitted it to be disregarded. There is no evidence 
that the company in any way, directly or indirectly, 
sanctioned a disregard of the provision with reference 
to any forfeitures, except such as occurred from non¬ 
payment of premiums. As soon as it was informed of 
the residence of the insured within the prohibited dis¬ 
trict, it directed a return of the premium subsequently 
paid. It would be against reason to give to the receipt 
of the premium by the agent, under the circumstances 
stated, the efficacy claimed. The court, in its instruc¬ 
tions, treated the receipt of the premium by the agent, 
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with knowledge of the previous residence of the insured 
within the prohibited district, if the agent had such 
knowledge, as itself a sufficient waiver of the forfeiture 
incurred, without any evidence of the action of the com¬ 
pany when informed of such residence; and in this 
respect we think the court erred. It is essential that 
the company should have had some knowledge of the 
forfeiture, before it can be held to have waived it. 

# * # # 

Not only should the company have been informed of 
the forfeiture before it could be held by its action to 
have waived it, but it should also have been informed 
of the condition of the health of the insured at the time 
the premium was tendered, upon the payment of which 
the waiver is claimed. The doctrine of waiver, as as¬ 
serted against insurance companies to avoid the strict 
enforcement of conditions contained in their policies, 
is only another name for the doctrine of estoppel. It 
can only be invoked where the conduct of the companies 
has been such as to induce action in reliance upon it, 

! and where it would operate as a fraud upon the assured 

if tliev were afterwards allowed to disavow their con- 
•> 

duct and enforce the conditions. To a just application 
of this doctrine it is essential that the company sought 
to be estopped from denying the waiver claimed should 
be apprised of all the facts; of those which create the 
forfeiture, and of those which will necessarily influence 
its judgment in consenting to waive it. The holder of 
the policy cannot be permitted to conceal from the com¬ 
pany an important fact, like that of the insured being 
in extremis, and then to claim a waiver of the forfeiture 
created by the act which brought the insured to that 
condition. To permit such concealment, and yet to give 
to the action of the company the same effect as though 
no concealment were made, would tend to sanction a 
fraud on the part of the policy-holder, instead of pro¬ 
tecting him against the commission of one by the com¬ 
pany. 

In Cable v. United States Life Ins. Co., Ill Fed. 19, a 
policy on the life of Cable was delivered to one Lord who 
paid the premium. At the time of delivery the agent, Mc¬ 
Cabe, asked Lord if Cable was “all right,” to which Lord 
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replied, “No; Mr. Cable has been sick for two or three days, 
but he is no worse than he has been for the last forty-eight 
hours.” In fact, Cable was then suffering from pneumonia, 
and was not in insurable condition, but it was contended 
that sufficient information was disclosed to the agent to put 
the company on inquiry and the acceptance of the premium 
and delivery of the policy constituted a waiver. The court 
holds the notice given was not sufficient and therefore there 
could be no waiver, saving: 

Xor do we think that the statement was such that a 
reasonable man would have been put upon inquiry. It 
was a casual statement, partial and misleading, and 
the manner of its delivery was, in our judgment, such 
as to ward off rather than to invite inquiry, and to con¬ 
vey to McCabe the impression that Cable was, if at all, 
but slightly indisposed. In order to preclude the in¬ 
surance company by the action of McCabe, the latter 
should have been fully informed of the situation; for a 
waiver cannot be predicated upon a partial and a mis¬ 
leading statement. It was held in Sun Mut. Ins. Co. v. 
Ocean Ins. Co., 107 U. S. 485, 1 Sup. Ct. 582, 27 L. Ed. 
337, that it was the duty of the assured to communicate 
all material facts, and he cannot allege as an excuse 
for his omission to do so that tliev were actually known 
to the underwriter, unless the knowledge of the latter 
was as full and particular as his own information. A 
waiver is an intentional relinquishment of a known 
right,—an election by one to dispense with something 
of value, or to forego some advantage that might be 
insisted upon. A waiver exists only where one with 
full knowledge of a material fact does or forbears to do 
something inconsistent with the existence of the right, 
or of his intention to rely upon that right. . . . 

See also Cooley's Briefs on Insurance (2 ed. 1927) V. 5 
p. 3955, and V. 8 (Supplement, 1932) p. 514. 
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5. 

The Claims of Appellees for the Proceeds of the Policy 
Were Compulsory Counterclaims Required to be As¬ 
serted in the Suit for Cancellation First Instituted by 
Appellant, and They Should Not Have Been Permitted 
to Maintain a Separate Suit Thereon. 

As pointed out in the statement of the ease, supra, on 
October 4,1938, within the contestable period allowed by the 
policy, appellant filed its equitable proceeding for cancella¬ 
tion and named both appellees as defendants. The follow¬ 
ing day appellee Jane Saxe filed an action at law against 
appellant in which she demanded judgment for the amount 
of the policy with interest and costs. Thereafter appellant 
moved the court to stay proceedings in the law suit and 
require appellee Jane Saxe to present her claim as a com¬ 
pulsory counterclaim in the suit first instituted by appel¬ 
lant, but this motion was overruled (Tr. pp. 4-5), and the 
point was again extensively argued before the trial court 
(Appellant’s App. 26-36). 

The result of the action of the court in overruling appel¬ 
lant’s motion was to permit appellee Jane Saxe to maintain 
a separate and distinct proceeding on her claim (in which 
appellee Gertrude T. Saxe later intervened), involving the 
same parties as appellant’s suit and presenting identical 
issues—all of which complicated the proceedings in the 
court below, required a separate set of pleadings in each 
case, and, as it turned out, permitted the trial court to give 
appellees’ suit precedence over appellant’s suit which, in 
fact, had been filed first. 

There are many cases in the reports in which the courts 
have sought to resolve the complexities growing out of the 
filing of more than one suit involving the same parties and 
the same subject matter—as in the court below—and it is 
these controversies which the Federal Rules of Civil Pro¬ 
cedure are designed to prevent. 
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Appellant’s motion to stay proceedings in appellees’ suit 
was based on Rule 13(a), which reads: 

Compulsory Counterclaims. A pleading shall state 
as a counterclaim any claim, not the subject of a pend¬ 
ing action, which at the time of filing the pleading the 
pleader has against any opposing party, if it arises out 
of the transaction or occurrence that is the subject mat¬ 
ter of the opposing party’s claim and does not require 
for its adjudication the presence of third parties of 
whom the court cannot acquire jurisdiction. 

As appellees’ claims arose “out of the transaction or oc¬ 
currence” which was the subject matter of appellant’s suit 
for cancellation, they are compulsory counterclaims un¬ 
der this rule. This case parallels very closely Union 
Central Life Jus. Co. v. Burger et al .. 27 F. Supp. 554, which 
was a suit by the insurer to cancel and rescind a life policy, 
wherein defendants filed a counterclaim for the amount of 
the benefits. The defendants then moved to dismiss the 
complaint for insufficiency and for an order allowing a jury 
trial. The court denied the motion to dismiss and denied 
the motion for a jury trial with permission to proceed at 
law in the event a trial of the equity issues did not end the 
litigation, saying: 

The suit is in equity to cancel and rescind a life in¬ 
surance policy for false representations and false war¬ 
ranties, and on the further ground that the insured was 
not in good health when the policy was delivered. 

* # * * 

The defendants in their answer not onlv denv the 

• * 

material allegations of the complaint but also set up a 
counterclaim, in which affirmative judgment is asked 
for the amount of the accrued benefits under the policy. 
There is attached to the answer a demand that “all 
issues raised herein shall be tried by the jury.” . . . 

The motion for a jury trial remains for consideration. 
Under the old Equity Rule 30, 28 U. S. C. A. following 
section 723, a defendant in an equity suit was not 
obliged to set up a legal counterclaim, but if he did so 
and went to trial, he was held to have waived a jury 
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trial. American Mills Co. v. American Suretv Co., 260 
U. S. 360, 43 S. Ct. 149, 67 L. Ed. 306. Rule 13(a) 
Rules of Civil Procedure, 28 U. S. C. A. following: sec¬ 
tion 723c, now makes it compulsory to plead a legal as 
well as an equitable counterclaim “if it arises out of 
the transaction or occurrence that is the subject matter 
of the opposing; party's claim” (see Notes of Advisory 
Committee on Rules). The defendants were, therefore, 
required to set up their legal counterclaim in the an¬ 
swer. In thus doing- what they were compelled to do, I 
do not think that they should be held to have waived 
a jury trial. Tt has, however, always been recognized 
that in cases of this kind, the equity issue should be 
disposed of first: Jefferson Standard Life Ins. Co. v. 
Keeton, 4 Cir., 292 F. 53; American Mills Co. v. Amer¬ 
ican Surety Co., supra, 260 U. S. at page 364, 43 S. Ct. 
at page 149, 67 L. Ed. 306. This probably will deter¬ 
mine all of the issues in the case. If it does not, the 
defendants may proceed with their law action on the 
counterclaim. 


It is quite apparent from the arguments of appellees in 
the court below that thev were determined to maintain their 
suit at law because they wanted a trial of all the issues by a 
jury in their suit and wanted appellant placed in the posi¬ 
tion of a defendant, and their purpose was fully accom¬ 
plished when the trial court announced that all the issues 
would be submitted to the jury and gave appellees the right 
to open and close—in complete disregard of the fact that 
appellant’s suit had been filed first, and, as found by the 
pretrial judge, had been properly filed. Therefore, at the 
trial appellant was—to all intents and purposes—in the 
same position as if it had filed no suit at all. However, had 
rule 13(a) been followed—and the Federal Rules of Civil 
Procedure were unquestionably applicable as both suits 
had been filed after their effective date—there would have 
been but one suit before the court and the rights of neither 
appellant nor appellees could have been prejudiced. 
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6 . 

The Identical Equitable Issues Presented by the Pleadings 
in Both Cases Should Have Been Tried and Disposed of 
First. 

The pleadings show that the issues in both eases were 
identical (Appellant’s App. 1-17). Essentially, the trial 
court had before it (1) appellant’s demand for cancellation 
of the policy, which was set up in appellant’s complaint and 
appellant’s counterclaim in appellees’ suit, and (2) appel¬ 
lees" demand for the amount of the policy, which was set 
up in appellees’ suit and appellees’ counterclaims in ap¬ 
pellant's suit. Therefore, when the cases came on for trial 
appellant moved the court to hear and determine the equit¬ 
able issues first as a chancellor sitting without a jury, and 
then to submit to the jury any issues which might remain 
for consideration. This motion was overruled and appel¬ 
lees proceeded to open the trial (Appellant’s App. 26-36). 

The trial court was not at liberty to disregard the fact 
that appellant’s suit had been filed first, and that it had 
been properly filed in view of the incontestable clause in 
the policy (American Life Ins. Co. v. Stewart , 300 U. S. 203, 
57 S. Ct. 377, 81 L. Ed. 605). This alone entitled appellant 
to have its suit heard first (Jefferson Standard Life Ins. Co. 
v. Keeton , 292 F. 53), but even so, both of the suits which 
were then before the court presented identical equitable 
issues, and these equitable issues should have been tried 
and determined in advance of the legal issues. 

Tn Liberty Oil Company v. Condon National Bank . 260 
Y. S. 235, 43 S. Ct. 118, 67 L. Ed. 232, the oil company sued 
the bank for the amount of a deposit held by the bank in 
connection with a contract between the oil company and 
Atlas for the sale of oil lands. The bank answered that it 
had no interest in the fund but was acting as a stakeholder, 
and demanded that Atlas, the other claimant of the fund, be 
made a party. In an opinion by Mr. Chief Justice Taft the 
court holds that the equitable defense changed the proceed- 
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iii" from one at law to one in equity “with all the conse¬ 
quences (lowing therefrom,” saying: 


Nor, by the failure to order the transfer in this case, 
did the suit lose the equitable character it had taken on 
by the answer and cross petition of the defendant. The 
situation thus produced was quite like that under 
state civil codes of procedure in which there is but one 
form of civil action, the formal distinction between 
proceedings in law and equity is abolished and remedies 
at law and in equity are available to the parties in the 
same court and the same cause. Neither legal nor 
equitable remedies are abolished under such codes. 
“What was an action at law before the code, is still an 
action founded on legal principles; and what was a bill 
in equity before the code, is still a civil action founded 
on principles of equity.” Sutherland on (’ode Plead¬ 
ing, Practice and Forms, sec. 87—DeWitt v. Hays, 2 
Pal. 463; Smith v. Rowe, 4 Cal. 6; Howard v. Tiffany, 
3 Sandf. 695. 


Where an equitable defense is interposed to a suit 
at law, the equitable issue raised should first be dis¬ 
posed of as in a court of equity, and then if an issue at 
law remains, it is triable to a jury. Massie v. Stradford, 
17 Oh. St. 596; Dodsworth v. Hopple, 33 Oh. St. 16, IS; 
Taylor v. Standard Brick Co., 66 Oh. St. 360, 366: 
Sutherland, Code PI. and Pr. sec. 1157. The equitable 
defense makes the issue equitable and it is to be tried 
to the judge as a chancellor. The right of trial by jury 
is preserved exactly as it was at common law. The 
same order is preserved as under the system of sepa¬ 
rate courts. If a defendant at law had an equitable 
defense, he resorted to a bill in equity to enjoin the suit 
at law until he could make his equitable defense ef¬ 
fective by a hearing before the chancellor. The hearing 
<m that bill was before the chancellor and not before a 
jury, and if the prayer of the bill was granted, the 
injunction against the suit at law was made perpetual 
and no jury trial ensued. If the injunction was denied, 
the suit at law proceeded to verdict and judgment. This 
was the practice in the Courts of Law and Chancery 
in England when our Constitution and the Seventh 
Amendment were adopted, and it is in the light of such 
practice that the Seventh Amendment is to be con¬ 
strued. 


# # 


* 
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. . . This well established rule takes the issue here 
to he tried out of that class of issues in which there 
must have been a jury trial under the Seventh Amend¬ 
ment. Where it was one which the chancellor could 
readily dispose of in one proceeding, it was in the in¬ 
terest of economy, expedition and justice that he should 
do so. This is in accord with the general rule in equity 
embodied in Equity Rule *23 that jurisdiction once as¬ 
sumed should be maintained to end the litigation. 
Greene v. Louisville & Interurban R. R. Co., 244 U. S. 
499, 520; McGowan v. Parish, 237 U. S. 283, 296: (’amp 
v. Boyd, 229 U. S. 530, 551, 552. 

See also American Mills Company v. American Surety 
Company . 260 U. S. 360, 67 L. Ed. 306, 43 S. Ct. 149, Vann 
v. Bankers Life Company, 107 F. (2d) 136, Union Central 
Life Ins. Co. v. Burger, supra. Boss v. Service Lines. Inc., 
31 F. Supp. 871, Frissell v. Bateau Drug Store. Inc., 28 F. 
Supp. S16. 

The trial of separate equitable issues in advance of legal 
issues is now recognized and facilitated by rule 42(b) of the 
Federal Rules of Civil Procedure which reads: 

Skuaratk Tkjaus. The court in furtherance of con¬ 
venience or to avoid prejudice may order a separate 
trial of any claim, cross-claim, counterclaim, or third- 
party claim, or of any separate issue or of any number 
of claims, cross-claims, counterclaims, third-party 
claims, or issues. 

See Boss v. Service Lines, Inc., supra. 

7 . 

The Testimony as to the Alleged Waiver by Appellant of Its 
Right to Avoid the Policy was Improperly Admitted. 

Over the objection of appellant the court permitted ap¬ 
pellee Jane Saxe and her witness, Mrs. Blanche Hannon 
Kavanagh, to testifv as to an alleged conversation thev 
had with the insured the night he was taken to Garfield Hos¬ 
pital in which he told them he had not disclosed his prior 
hospitalization to the insurance company because he had 
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not thought it important, and as to an alleged conversation 
they had with appellant’s local agent Brine in which they 
told Brine of the “prior hospital record” (Appellant’s 
App. 82-112, 121-129). 

The testimony as to what the insured said with respect 
to his prior hospitalization was admitted by the court on 
the theory that it was proper as showing what led up to the 


visit made by appellee Jane Saxe and the witness Kavanagh 
to Brine’s office, but it was objectionable because it consisted 
principally of self-serving declarations made by the insured 
to justify his failure to disclose to the company the fact 
that he had been a patient at Beth Israel Hospital. The 
entire conversation was hearsay, it was made out of the 
presence of a representative of appellant, and it was preju¬ 
dicial to appellant in the eyes of the jury because it would 
naturally tend to persuade them that the whole incident 
was insignificant. Also, it was and is appellant’s contention 
that if any such conversation were had it related solely to 
the changing of the beneficiary under the policy, but the 
court refused to allow appellant to cross-examine the wit¬ 
nesses as to the entire conversation (Appellant’s App. 96). 

Appellant's objection to that part of the testimony of 
those witnesses which related to their alleged conversation 
with Brine concerning the insured’s prior hospitalization 
was made on the ground that Brine, as local agent of the 
company, had no authority in fact or in law to waive anv 
of the company’s rights under the policy, and that the con¬ 
versation was therefore irrelevant and tended to confuse 
the issues in the case. The question of Brine’s authority 
has been already discussed {supra, pp. 22-27), and what was 
said there is applicable here. 
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8 . 

The Court Improperly Excluded Testimony of Dr. Walter 
C. Hausheer, Appellant’s Assistant Medical Director. 

On the question of materiality appellant offered the tes¬ 
timony of Dr. Walter C. Hausheer, appellant’s Assistant 
Medical Director, who testified that he was familiar with 
the consideration, acceptance and rejection of life insurance 
risks by appellant, but the court would not permit him to 
testify that appellant relied on the information contained 
in the application and considered the answers to each of 
the questions in the application material to the risk. 

The court thought that this was a “question of law,” 
“and another ground on which the Court sustains the ob¬ 
jection on that is it is in the nature of a self-serving decla¬ 
ration made at a time when litigation arises about what 
would have been in the physician's mind at the time an 
application was filed. The Court has no doubt that the 
question is improper” (Appellant’s App. 52-53). This 
testimony was competent, for, as said in Metropolitan Life 
Insurance Company v. Berra ft. supra: 

Appellant predicates error upon the sustaining of an 
objection to a question propounded to an employee of 
the appellant, whose duty it was to pass upon applica¬ 
tions for insurance, and who passed upon the applica¬ 
tion for the policy involved. He was asked whether, if 
he had known that for a period of approximately nine 
years the applicant had been treated at least thirty-five 
times for chronic bronchial asthma, he would have ap¬ 
proved the application. There was evidence of such 
treatments. Appellant says that an objection was sus¬ 
tained, but appellee says that the question was an¬ 
swered, “No, I would not.’’ In any event, the question 
was competent. A party may testify that he would 
not have entered into a transaction if he had known 
the truth, just as he may testify as to his motive or 
intention. 27 C. J. sec. 193, note 35, p. 58; Wigmore on 
Evidence, 2d Ed., sec. 5S1, and note, p. 1017. 

Appellee contends that “it is not to be left to the 
insurance company to say after a death has occurred, 
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that it would or would not have issued the policy had 
the answer been truly given.” It is true that the state¬ 
ment of the insurance company, that is to say the state¬ 
ments of its responsible officers and employees, that 
the company would not have issued the policy, is not 
conclusive, but such officers or employees may testify 
to the fact that the company would not have issued the 
policy, and it may prove that the facts misrepresented 
are of a character that affected the risk, and that they 
might reasonablv have affected the determination of 
the company to accept the risk. Experts may give 
their opinion as to the materiality of the matter mis¬ 
represented. It is then for the trior of facts to deter¬ 
mine from such evidence whether the representation 
was material. . . . 

Also, see annotation on this point in 115 A. L. R. at page 

100 . 

Dr. Hausheer then testified that he was familiar with the 
customs, usages and practices of life insurance companies 
in general with respect to the consideration, acceptance and 
rejection of life insurance risks, but the court would not 
permit him to testify as to what reliance such companies 
place on the information furnished in the application, be¬ 
cause ‘‘to allow a witness employed by the defendant to 
generalize on matters that are perfectly obvious would tend 
to mislead the finders of fact. The Court sustains the ob¬ 
jection. The questions will have to be more specific” (Ap¬ 
pellant’s App. 53-55). The Court stated it was perfectly 
obvious that insurance companies take applications for the 
purpose of obtaining information and the court took “judi¬ 
cial notice” of that fact, but the question was nevertheless 
competent because the facts were being tried by the jury 
and appellant was entitled to have before the jury this evi¬ 
dence of the purpose for which the application is obtained. 

The court then ruled that there was insufficient evidence 
of the insured’s having been a patient at the Presbyterian 
Hospital in New York (Appellant’s App. 55-58), and later 
ruled that there was insufficient evidence of the insured’s 
having had dizziness or loss of consciousness (Appellant’s 
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App. 67-68), although Dr. Fine testified that the insured 
gave these facts to him as part of his medical history (Ap¬ 
pellant’s App. 45-47) and the Beth Israel Hospital records 
show that the insured also gave these facts to the hospital. 
These statements of the insured were admissions, and ap¬ 
pellant should have been permitted to include this evidence 
in framing its questions to Dr. Hausheer for an opinion as 
to their materiality. 

The court would not permit Dr. Hausheer to testify as 
to what action a reputable insurance company would have 
taken if the application had revealed hospitalization for a 
period of fifteen days within three years of the application, 
but limited appellant’s question to a mere affirmative an¬ 
swer to the question in the application relating to prior 
hospitalization (Appellant’s App. 59-61). The evidence 
was undisputed that the insured had been a patient at Beth 
Israel Hospital for a period of fifteen days within three 
years prior to the application, and the court should have 
permitted these facts to be incorporated in the question. 
It is obvious that the length of time the insured had been 
confined to the hospital would be an important consideration 
from the standpoint of an insurance company to which ap¬ 
plication had been made for a ten thousand dollar life insur¬ 
ance policy. 

Although the Beth Israel Hospital record and Dr. Fine’s 
testimony show that the insured had had abnormal blood 
pressure, the court would not permit Dr. Hausheer to testify 
as to the materiality of that fact because appellant had not 
shown that the insured knew it (Appellant’s App. 61-62). 
The court made the same ruling with respect to the question 
in the application concerning disease of the kidneys, al¬ 
though the proofs of death furnished by appellees show 
that the insured had suffered from such a disease for at 
least ten years prior to his death (Appellant’s App. 66-67), 
and made the same ruling with respect to the question in 
the application concerning gastric or duodenal ulcers, al¬ 
though the Beth Israel Hospital record and Dr. Fine’s tes¬ 
timony show that he was suffering from a duodenal ulcer 
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while in the hospital, and Dr. Krause testified, in response 
to a question by the court, that if a man had been treated 
for a duodenal ulcer he woulcj know he had had such an 
ulcer (Appellant’s App. 68, 80). The court’s view was 
that all the insured had to do was answer the questions in 
the application in good faith, and unless appellant could 
show the insured knew, at the time the application was writ¬ 
ten, that lie had suffered from these specific ailments, it 
could not rely on the falsity of the statements. However, 
the purpose of Dr. Hausheer’s testimony was to show that 
these false statements either (1) materially affected the 
acceptance of the risk, or (2) materially affected the hazard 
assumed by the company, and it has already been pointed 
out that on these points knowledge of the insured as to the 
falsity of his answers is not material (supra, pp. 19-22). 

Dr. Hausheer testified from the Garfield Hospital record 
that during his last illness the insured verv definitely had a 
disease of the kidneys, but the court would not permit him 
to testify as to the connection between the insured’s last 
illness and the condition found at Beth Israel Hospital, 
would not permit him to consider the autopsy findings, and 
would not permit him to testify as to the probable duration 
of the condition which caused the insured’s death (Appel¬ 
lant’s App. 71-74). The position of the court with respect 
to this testimony is not quite understandable, but the rec¬ 
ords of both Beth Israel Hospital and Garfield Hospital 
were in evidence, appellees’ witness Dr. Pope had been per¬ 
mitted to testify from both records and give his opinion as 
to the probable duration of the insured’s last illness based 
on the autopsy findings (Appellant’s App. 38-43). The 
result of the court’s rulings on this testimony, therefore, 
was to prevent appellant from rebutting the testimony of 
Dr. Pope based on these very records and the autopsy find¬ 
ings, and to prevent appellant from showing the connection 
between the insured’s hospitalization at Beth Israel Hos¬ 
pital and the cause of his death. 
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9. 

The Lay Testimony Introduced for the Purpose of Showing 
the Good Health of the Insured was Improperly Ad¬ 
mitted, and was Prejudicial to Appellant. 

The admission of lav testimony to show that the insured’s 
health was apparently good before and after the application 
was written has already been discussed {supra, pp. 21-22). 
For the reasons there stated, this testimony was improperly 
admitted and was prejudicial to appellant because it natu¬ 
rally tended to minimize the importance of the insured’s 
medical history and lead the jury to believe that the only 
issue in the case was whether the insured was in good health 
at the time the application was written. 

10 . 

The Court Should Have Granted Appellant’s Motion for a 

Directed Verdict. 

Appellant’s motion for a directed verdict at the conclu¬ 
sion of the trial should have been granted, for, as to the 
first ground, the evidence established beyond question that 
certain of the material statements in the application were 
false in fact, and therefore, as a matter of law the condition 
precedent in the application was not met and the policy did 
not become a valid and binding contract—regardless of 
whether it appeared that, at the time the application was 
written, the insured knew these statements were false. 

As to the second ground, assuming the policy attached, 
it was voidable by appellant because the evidence estab¬ 
lished beyond question that certain of the false statements 
in the application (1) were made with intent to deceive, 
(2) affected the acceptance of the risk and (3) affected the 
hazard assumed by the company, and there could have beeii 
no waiver of appellant’s right to avoid the policy because 
appellant’s local agent was without authority to waive, even 
assuming the alleged disclosures made to him were suf¬ 
ficient for that purpose. 
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11 . 

The Court Should Have Granted Appellant’s Requests for 

Instructions. 

Appellant’s first request for instruction was a directed 
verdict. Appellant’s second request was based on facts 
which had been admitted by appellees, namely, that the in¬ 
sured had been a patient at Beth Israel Hospital in Boston 
for a period of 15 days, and that he was attended by a phy¬ 
sician each day he was in the hospital. It would have in¬ 
structed the jury that, if they should find from the evidence 
that the insured was, during that time, receiving treatment 
for a duodenal ulcer, then as a matter of law the failure of 
the insured to disclose such facts to the insurance company 
amounted to fraud avoiding the policy and the liability of 
the company would be limited to the return of premiums. 
Appellant’s third request dealt with the question of waiver, 
and would have instructed the jury that even if they should 
find that the appellee Jane Saxe had informed Brine that 
her husband had been a patient at Beth Israel Hospital in 
Boston and that during that time he had been attended bv 
physicians, such information would not be binding on the 
company and would not prevent it from relying on the 
falsity of the answers contained in the application, if they 
should find such answers were in fact false (Appellant’s 
App. 147-148). 

Appellant’s right to a directed verdict has already been 
discussed, but with respect to the second and third requests 
it is appellant’s contention that these requests were prop¬ 
erly based on established facts and correctly stated the law 
applicable to them. In the charge of the court to the jury 
(Appellant’s App. 141-147) the court referred to “a mate¬ 
rial misrepresentation,” and at no time specified the par¬ 
ticular statements in the application which the evidence 
showed were false and which the jury might have found 
were false in fact, and on the question of waiver the court 
instructed the jury: “If you believe Mrs. Jane Saxe, or 
Ross, as the case may be, if you believe that she told Mr. 
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Brine about this previous hospitalization, then the Court 
says to you as a matter of law that that constitutes a waiver 
on the defendant’s part, the defendant having accepted the 
premium afterward and given a receipt for it . . .” This 
part of the charge incorrectly stated the law, and it did not 
take into consideration the limitation of Brine’s autlioritv 
or the insufficiency of a disclosure of previous hospitaliza¬ 
tion alone to constitute a waiver. 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
court below should be reversed, and that a judgment for the 
cancellation and surrender of the policy should be entered 
in the suit instituted by appellant in the court below. 

Benjamin S. Minor, 

Arthur P. Drury, 

John M. Lynham, 

John E. Powell, 

Counsel for Appellant, 
1341 G Street, N. W., 
Washington, D. C. 
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I. 

PLEADINGS AND OTHER PAPERS DESIGNATED BY 

THE APPELLANT. 

Appellant’s Complaint for Cancellation of Policy, Filed 
October 4,1938—Civil Action No. 178. 

721 1. The parties to this proceeding, with the excep¬ 

tion of the defendant Gertrude T. Saxe, are within 
the jurisdiction of this court and the subject matter of this 
action is a policy of insurance in the sum of $10,000., which 
was applied for in the District of Columbia. 
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2. On November 12. 1936, one Alexander T. Saxe applied 
to plaintiff for a policy of insurance upon his life in the 
sum of $10,000., the proceeds thereof to he paid upon his 
death to the defendant Jane Saxe as his wife. In and by 
said application the said Alexander T. Saxe stated and 
represented to plaintiff that he had never been in a hospital, 
sanatarium or other institution for observation, diagnosis, 
rest or treatment, that he had not consulted or been at¬ 
tended by a physician or other practitioner during the past 
three vears, that lie had never had anv dizziness or loss of 
consciousness and that the answers given by him consti¬ 
tuted a complete statement of aTl of his illnesses, operations 

and sojourns in hospitals, sanataria and other in- 
722 stitutions, and were complete and true and should 

form a part of the contract of insurance applied for. 

3. On December 17, 1936, in consideration of said ap¬ 
plication and the payment of the monthly premiums re¬ 
quired to be paid and subject to certain conditions and 
agreements set forth in its said policy of insurance, plain¬ 
tiff issued to the said Alexander T. Saxe its policy of in¬ 
surance numbered 9 569 917, whereby it agreed to pay the 
sum of $10,000. to the defendant Jane Saxe, as the bene¬ 
ficiary named in said policy upon receipt of due proof of 
the death of said insured during the continuance of said 
policy and upon its legal surrender. A copy of the afore¬ 
said application for said policy was attached to and deliv¬ 
ered with said policy. A true copy of said policy is at¬ 
tached hereto as plaintiff’s Exhibit No. 1. 

4. On or about January 7, 1938, acting through his at¬ 
torney, the said Alexander T. Saxe requested in writing 
that the beneficiary under said policy be changed from the 
defendant Jane Saxe to the defendants Jane Saxe and 
Gertrude T. Saxe in equal shares, stating in said request 
that the original policy was in the possession of the de¬ 
fendant Jane Saxe, who refused to surrender it. A true 
copy of said request is attached hereto as plaintiff’s Ex¬ 
hibit No. 2. 
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5. Following: the recei])t of the aforesaid request, plain¬ 
tiff advised the said Alexander T. Saxe that said paper 
had been placed on file for future reference but that plain¬ 
tiff did not recognize that Ihc requested change of bene¬ 
ficiary had been made because of the requirement of said 

policy that any such change of beneficiary should 

723 become effective only when a provision to that effect 
was endorsed on or attached to the said policy by 

plaintiff, which requirement had not been complied with 
since said insured did not submit said policy so- that said 
endorsement could be made thereon. 

6. Thereafter on or about February 2. 1938, plaintiff 
was advised that the said Alexander T. Saxe had died on 
January 30, 1938, and there was submitted to plaintiff a 
paper alleged to have been signed by the said insured re¬ 
questing that in case of his death the proceeds of said policy 
should be paid to the defendant Gertrude T. Saxe. A true 
copy of said purported request for change of beneficiary 
is attached hereto as plaintiff’s Exhibit No. 3. Said re¬ 
quest was dated January, 1938, and plaintiff was there¬ 
after advised on behalf of the said Gertrude T. Saxe that 
said purported change had been executed on January 2S, 
1938. A true copy of a letter advising plaintiff of the 
exact date of said purported change of beneficiary is at¬ 
tached hereto as plaintiff’s Exhibit No. 4. 

7. Thereafter both the defendants Jane Saxe and Ger¬ 
trude T. Saxe submitted proofs of death of the said in¬ 
sured, in connection with which said proofs of death a 
statement from the attending physician was submitted to 
plaintiff in which it was stated that the immediate cause of 
the death of said insured was chronic glomerulonephritis 
from which said insured had suffered for a period of at 
least ten years preceding his death. 

8. Thereafter plaintiff caused an investigation to be 
made and as a result thereof ascertained that the state¬ 
ments and representations made by the said Alex- 

724 ander T. Saxe in his application for said policy as 
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aforesaid were incomplete, false and untrue, in that on 
January 15, 1934, said Alexander T. Saxe had consulted 
a physician in the city of Boston, Massachusetts, as a re¬ 
sult of which consultation said Alexander T. Saxe entered 
the Beth Israel Hospital in said city of Boston on January 
16, 1934, and remained as a patient therein until January 
30, 1934, and as a result of said sojourn in said hospital it 
was diagnosed that Alexander T. Saxe was then suffering 
from a duodenal ulcer; and in that the said Alexander T. 
Saxe in giving his history to said Beth Israel Hospital 
stated that he had been carefully studied at the Presbyter¬ 
ian Hospital in New York about one year prior thereto and 
a diagnosis of spastic colitis had been made; and in that 
during the month of February, 1935, the said Alexander T. 
Saxe again consulted the aforesaid physician in connection 
with a fainting spell which he had suffered; and none of 
said facts were disclosed to plaintiff by the said Alexander 
T. Saxe in his application for said policy aforesaid. 

9. The facts concealed from plaintiff by said Alexander 
T. Saxe as aforesaid relate to matters material to the issu¬ 
ance of said contract of insurance and were unknown to 
plaintiff at the time of the issuance of said policy; and in 
obtaining said policy from plaintiff under the circumstances 
herein set forth a fraud was perpetrated upon plaintiff and 
the terms and provisions of said contract have not been 
observed and said contract never became effective; and the 
said plaintiff is entitled to have the said policy of insurance 
cancelled and returned to it, upon the repayment by plain¬ 
tiff of the premiums paid on said policy with interest. 

Plaintiff has heretofore tendered said premiums to 
725 the defendant Jane Saxe as the beneficiary named in 
said policy, with interest thereon to the date of said 
tender, but the same has been refused; and plaintiff now ten¬ 
ders into the Registry of this Court the sum of $223.55, the 
same consisting of thirteen monthly premiums of $13.90 
each, with interest thereon in the sum of $42.85. 
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10. Plaintiff is further advised, and therefore avers, that 
by reason of the provisions of said contract of insurance 
making the same incontestible after it has been in force 
two years from its date of issue, plaintiff is entitled to have 
this Honorable Court cancel said policy upon the return 
by it to the person entitled thereto of the amount of the 
aforesaid premiums, with interest. 

Wherefore, plaintiff demands: 

1. That plaintiff be permitted to deposit in the registry 
of this court, for the benefit of the defendant found to be 
entitled thereto, the sum of $22.3.55, the same representing 
the premiums paid upon said policy of insurance with in¬ 
terest. 

2. That pending the final determination of this proceed¬ 
ing said defendants be restrained from attempting to en¬ 
force any alleged liability under said policy. 

3. That said policy of insurance be declared void and of 
no effect and directed to be cancelled and the defendants 
require to surrender the same to plaintiff. 

4. That plaintiff have such other and further relief as is 
just. 


Answer and Counterclaim of Appellee Jane Saxe to Appel¬ 
lant’s Complaint for Cancellation of Policy, Filed Feb¬ 
ruary 20, 1939—Civil Action No. 178. 

729 First Defense 

1. The defendant Jane Saxe admits that Alexander T. 
Saxe applied for a policy of insurance on his life to the 
plaintiff corporation, and that such a policy was issued to 
said Alexander T. Saxe on December 17, 1936, by the plain¬ 
tiff, whereby it agreed to pay the sum of ten thousand 
dollars ($10,000) to the defendant Jane Saxe, as the bene¬ 
ficiary named in said policy upon due proof of the death of 
the insured during the continuance of said policy and so 
admitting the defendant Jane Saxe denies knowledge or 
information sufficient to form a belief as to the truth of all 
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other averments set forth in the paragraphs of the com¬ 
plaint numbered 2, 3, 4, 5 and 6. 

2. The defendant Jane Saxe admits that she submitted 
proofs of death of said Alexander T. Saxe to the plaintiff 
and so admitting denies knowledge or information sufficient 
to form a belief as to the truth of the other averments set 
forth in paragraph 7 of the complaint. 

730 3. The defendant Jane Saxe denies knowledge or 

information sufficient to form a belief as to the truth 
of the averments set forth in the paragraphs 8 and 9 of the 
complaint, except that she admits that plaintiff has ten¬ 
dered the premiums referred to in paragraph 9 of the com¬ 
plaint to her attorneys. 

4. The defendant Jane Saxe denies the averments set 
forth in paragraph 10 of the complaint. 

Second Defense 

1. The defendant Jane Saxe avers that the plaintiff is 
not entitled to maintain this proceeding for the reason that 
the plaintiff herein has failed to join Gertrude T. Saxe, 
mother of the insured, and the said Gertrude T. Saxe is 
a necessary party to this proceeding. 

Third Defense 

1. The defendant Jane Saxe avers that the plaintiff is 
not entitled to maintain this proceeding for the reason that 
heretofore on October 5, 1938 the defendant Jane Saxe in¬ 
stituted in this court an action against the plaintiff herein 
for the proceeds of the policy sought to be cancelled herein 
as beneficiary thereof. Said action was designated as Civil 
Action Xo. 186 and issue was joined therein on the answer 
of the plaintiff herein as defendant therein, and that said 
action was duly calendered for trial by jury on January 
25, 1939. The issues in said Civil Action Xo. 186 are sub¬ 
stantially the same as in the present action, and the defen¬ 
dant Jane Saxe is entitled to a trial by jury of the issues in 
said Civil Action Xo. 186, and that any further proceedings 
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herein would deprive her of a trial by jury in that action, 
and that the plaintiff herein is not entitled to maintain this 
separate proceeding for any reason whatsoever. 

731 Fourth Defense 

1. The defendant Jane Saxe avers that the plaintiff 
herein has a clear adequate and complete remedy in Civil 
Action No. 186. 

Fifth Defense 

1. The defendant Jane Saxe avers that the plaintiff 
herein has recognized the defendant Jane Saxe as the law¬ 
ful owner of its policy No. 9,569,917 by tendering to her 
attorneys the amount of the premiums paid on said policy 
and the defendant Jane Saxe moves to strike the para¬ 
graphs of the complaint numbered 4, 5 and 6. 

Sixth Defense 

1. The defendant Jane Saxe avers that the plaintiff with 
full knowledge of the alleged misrepresentations by the 
insured in his application for the policy in suit continued to 
receive and did receive premiums payable under the con¬ 
tract of insurance until the time of the insured’s death, and 
having knowledge of said alleged fraud waived the same 
and elected to continue said contract of insurance in full 
force and effect. 

Seventh Defense 

1. The complaint fails to state a claim upon which relief 
can be granted. 

Counterclaim 

1. The defendant Jane Saxe and the insured Alexander 
T. Saxe were duly married in the city of New York on 
May 18, 1936 and thereafter lived together as husband and 
wife in the District of Columbia until the death of said 
Alexander T. Saxe. 
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2. On or about December 17, 1936, said Alexander T. 
Saxe entered into a contract of insurance with the plain¬ 
tiff in the District of Columbia and the plaintiff is- 

732 sued its policy of life insurance number 9,569,917, 
setting: forth the terms of said contract of insurance 

whereby in consideration of certain premiums agreed to be 
paid by Alexander T. Saxe the plaintiff insured the life of 
said Alexander T. Saxe in the amount of ten thousand 
dollars ($10,000) for the benefit of the defendant Jane Saxe 
who was named as beneficiary in the said policy. The 
premiums aforesaid were duly paid and said Alexander T. 
Saxe duly performed all the terms and conditions of the 
said contract of life insurance agreed by him to be per¬ 
formed. 

3. That Alexander T. Saxe died in the District of Colum¬ 
bia on January 30, 193S on which date the contract of life 
insurance aforesaid was in full force and effect and that bv 
reason thereof there became due and owing to the defen¬ 
dant Jane Saxe from the plaintiff the sum of ten thousand 
dollars ($10,000). 

4. The defendant Jane Saxe duly performed all the terms 
and conditions of the contract aforesaid required by her 
to be performed, and made due proof to the plaintiff of the 
death of the insured, and duly demanded payment by the 
plaintiff in accordance with the terms of said contract. 

5. Plaintiff refused and still refuses to pay to the de¬ 
fendant Jane Saxe the amount due to her under said con¬ 
tract or any part thereof. 

6. Plaintiff now owes the defendant Jane Saxe the sum 
of ten thousand dollars ($10,000) and interest. 

Wherefore, the defendant Jane Saxe demands: 

1. That the complaint herein be dismissed. 

2. That all further proceedings herein be stayed until 
the determination of the issues by jury trial in Civil Action 

No. 186. 

733 3. That the defendant Jane Saxe have judgment 
against the plaintiff herein on her counterclaim in 
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the amount of ten thousand dollars ($10,000) with interest 
and costs. 

4. That the defendant Jane Saxe have such other and 
further relief as to the court may seem just and proper. 

Answer and Counterclaim of Appellee Gertrude T. Saxe to 
Appellant’s Complaint for Cancellation of Policy, Filed 
December 6, 1939—Civil Action No. 178. 

738 First Defense 

(1) This defendant admits the allegations of paragraph 
1 of the complaint and avers that this defendant is now a 
party to these proceedings. 

(2) and (3) The defendant, Gertrude T. Saxe, admits 
that Alexander T. Saxe applied for a policy of insurance 
upon his life in the sum of $10,000.00, and at the time of 
said application the proceeds of said policy were to be 
paid upon his death to the defendant, Jane Saxe, as his 
wife, but avers that said beneficiary was changed by the 
said Alexander T. Saxe as will appear more fully herein¬ 
after. Said defendants admits that a policy of insurance 
was issued by plaintiff, whereby it agreed to pay the sum 
of $10,000.00 to the beneficiary of the insured, upon receipt 
of due proof of the death of said insured during the con¬ 
tinuance of said policy and upon its surrender. The de¬ 
fendant, Gertrude T. Saxe, being without knowledge or 
information sufficient to form a belief as to the other alle¬ 
gations contained in paragraphs 2 and 3 of said complaint, 
denies the truth of all other said averments contained in 
said paragraphs. 

(4) The defendant, Gertrude T. Saxe, admits that the 
said Alexander T. Saxe requested in writing that the bene¬ 
ficiary under said policy be changed from the defendant, 
Jane Saxe, to the defendants Jane Saxe and Gertrude T. 
Saxe in equal shares, stating in said request that the orig¬ 
inal policy was in the possession of the defendant, Jane 
Saxe, who refused to surrender it, and admits that 
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739 plaintiff’s Exhibit 2 is a true copy of said request. 

This defendant denies that said Alexander T. Saxe 
was acting through his attorney as alleged in said para¬ 
graph 4. 

(5) This defendant denies the allegations of paragraph 
5 of the complaint. 

(6) The defendant, Gertrude T. Saxe, admits the alle¬ 
gations of paragraph (5 of the complaint and alleges that 
plaintiff’s Exhibit 3 was executed by said Alexander T. 
Saxe on January 28,193S. 

(7) The defendant, Gertrude T. Saxe, admits that she 
submitted proof of death of the said insured to the plain¬ 
tiff, and being without knowledge or information sufficient 
to form a belief as to the other allegations of paragraph 7, 
denies the same. 

(8) and (9). Being without knowledge or information 
sufficient to form a belief as to the truth of the averments 
contained in paragraphs S and 9 of the complaint, this 
defendant denies the truth of said averments, except that 
she admits the tender of premiums as alleged in paragraph 
9 of said complaint. 

(10) This defendant denies the allegations contained in 
paragraph 10 of the complaint. 

(11) This defendant denies each and every other alle¬ 
gation not herein specifically admitted, denied or qualified. 

Second Defense 

The defendant, Gertrude T. Saxe, has filed a motion for 
leave to intervene in cause known as Civil Action No. 186 in 
this court, and avers that the plaintiff has a full, adequate 
and complete remedy in said action. 

Third Defense 

The defendant, Gertrude T. Saxe, avers that the plaintiff 
is not entitled to maintain this proceeding for the reason 
that on or about October 5,1938, there was instituted in this 
Court an action against the plaintiff herein with respect to 
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the policy sought to be cancelled herein, and that this de¬ 
fendant has filed a motion for leave to intervene in said 
action known as Civil Action No. ISO, setting up her right 
to the proceeds of the policy of insurance as the true 
740 and rightful beneficiary of said policy of insurance. 

This defendant is advised that issue was joined in 
said Civil Action No-. 186 on the answer of the plaintiff 
herein as defendant in said action, and that said action was 
duly calendared for trial by jury on or about January 5, 
1939. The issues in said Civil Action No. 186 are substan¬ 
tially the same as in the present action, and the defendant, 
Gertrude T. Saxe, is entitled to a trial by jury of the issues 
in said Civil Action No. 1S6, and that any further proceed¬ 
ings herein would deprive her of a trial by jury in that 
action: and the defendant avers that plaintiff herein is not 
entitled to maintain this proceeding for any reason what¬ 
soever. 

Fourth Defense 

The defendant, Gertrude T. Saxe, is informed and be¬ 
lieves and therefore avers that the plaintiff, with full 
knowledge of the alleged misrepresentations by the insured 
in his application for the policy of insurance involved here¬ 
in, continued to receive and did receive the premiums pay¬ 
able under the contract of insurance until the time of 
insured’s death, and having knowledge of said alleged mis¬ 
representations waived the same and elected to continue 
said contract of insurance in full force and effect. 

Fifth Defense 

The complaint does not state a claim against this defen¬ 
dant upon which relief can be granted. 

Counterclaim 

(1) The defendant, Gertrude T. Saxe, is the mother of 
the deceased, Alexander T. Saxe, insured under the policy 
of insurance issued by the plaintiff herein on or about De¬ 
cember 17, 1936. 
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(2) On or about December 17, 1936, said Alexander T. 
Saxe entered into a contract of insurance with the plaintiff 
in the District of Columbia, and plaintiff issued its policy 
of life insurance No. 9,569,917, containing the terms of said 
contract of insurance, whereby and in consideration of cer¬ 
tain premiums, agreed to be paid by said Alexander T. 
Saxe, the plaintiff insured the life of said Alexander T. 
Saxe for the benefit of the defendant, Jane Saxe, as bene¬ 
ficiary named in said policy, but this defendant avers that 

said beneficiary was changed as will appear herein. 
741 The premiums, aforesaid, were duly paid and said 
Alexander T. Saxe duly performed all the terms and 
conditions of the said contract of life insurance agreed by 
him to be performed. 

(3) On or about January 7, 1938, the said Alexander T. 
Saxe, requested in writing that the beneficiary under said 
policy be changed from the defendant, Jane Saxe, to the 
defendants Jane Saxe and Gertrude T. Saxe in equal shares, 
and advised plaintiff in said request that the original policy 
was in the possession of the defendant, Jane Saxe, who 
'wrongfully and without cause refused to surrender it. A 
true copy of said request is attached to the complaint, 
marked plaintiff’s Exhibit 2. 

(4) That on or about January 28, 1938, the said Alexan¬ 
der T. Saxe executed another change of beneficiary upon 
the form provided by the plaintiff, requesting that in case 
of his death the proceeds of said policy should be paid to 
the defendant, Gertrude T. Saxe, and the plaintiff was ad¬ 
vised of said change of beneficiary. A true copy of said 
request is attached to the complaint, marked plaintiff’s 
Exhibit 3. 

(5) The said Alexander T. Saxe died in the District of 
Columbia on January 30, 1938, on which date the contract 
of life insurance aforesaid was in full force and effect and 
that by reason thereof, there became due and owing to the 
defendant, Gertrude T. Saxe from the plaintiff the sum of 
$ 10 , 000 . 00 . 
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(6) The defendant, Gertrude T. Saxe submitted due 
proof of the death of the insured to the plaintiff and fully 
performed all the terms and conditions of the contract 
aforesaid required by her to be performed and made de¬ 
mand upon the plaintiff for the payment of the proceeds 
of said policy of insurance in accordance with said contract. 

(7) Plaintiff refused and still refuses to pay the defen¬ 
dant, Gertrude T. Saxe, the amount due to her under said 
contract or any part thereof. 

(S) Plaintiff now owes to the defendant, Gertrude T. 
Saxe, the sum of $10,000.00 with interest thereon. 

Wherefore, the defendant, Gertrude T. Saxe, demands: 

1. That the complaint filed herein be dismissed. 

2. That all further proceedings herein be stayed until the 
determination of the issues by jury trial in Civil Action 

No. 186. 

742 3. That the defendant, Gertrude T. Saxe, have 

judgment against the plaintiff herein on her counter¬ 
claim in the amount of $10,000.00 with interest and costs. 

4. That the defendant, Gertrude T. Saxe, have such other 
and further relief as to the court may seem just and proper. 

Complaint of Appellee Jane Saxe for Amount of Insurance 
Policy, Filed October 5,1938—Civil Action No. 186. 

1 1. The plaintiff, Jane Saxe, is a citizen of the 

United States and a resident of the District of Co¬ 
lumbia and the defendant, Prudential Life Insurance Com¬ 
pany, is a corporation organized and existing under the 
laws of the State of New Jersey and doing business in the 
District of Columbia with its principal office therein at 1010 
Vermont Avenue, N. W. 

2. The plaintiff and Alexander T. Saxe were duly mar¬ 
ried in the City of New York on May 18, 1936 and there¬ 
after lived together as husband and wife in the District of 
Columbia until the death of said Alexander T. Saxe. 
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3. On or about December 17, 1936, the said Alexander T. 
Saxe entered into a contract of life insurance with the de¬ 
fendant in the District of Columbia and the defendant 
issued to him its policy of life insurance numbered 9569917 
setting forth the terms of said contract, whereby in con¬ 
sideration of certain premiums agreed to be paid by said 
Alexander T. Saxe, the defendant insured the life of said 
Alexander T. Saxe in the amount of $10,000 for the benefit 

of the plaintiff. That the premiums aforesaid were 
2 duly paid and that said Alexander T. Saxe duly 
performed all of the terms and conditions of the said 
contract agreed by him to be performed. 

4. That Alexander T. Saxe died in the District of Co¬ 
lumbia on January 30, 1938, on which date the contract of 
life insurance aforesaid was in full force and effect and that 
by reason thereof there became due and owing to the plain¬ 
tiff from the defendant the sum of $10,000. 

5. Plaintiff duly performed all of the terms and condi¬ 
tions of the contract aforesaid required by her to be per¬ 
formed and made due proof to the defendant of the death 
of the insured and duly demanded payment by the defen¬ 
dant in accordance with the terms of said contract. 

6. Defendant refused and still refuses to pay to the 
plaintiff the amount due to her under said contract or any 
part thereof. 

7. Defendant owes to the plaintiff the sum of $10,000 
and interest. 

Wherefore plaintiff demands judgment against the de¬ 
fendant for the sum of $10,000, interest and costs. 

Appellant’s Answer and Counterclaim to Complaint of Ap¬ 
pellee Jane Saxe for Amount of Insurance Policy, Filed 
November 22, 1938—Civil Action No. 186. 

6 First Defense 

* * * 

1. This defendant admits that it is a corporation organ¬ 
ized and existing under the laws of the State of New Jersey 
and doing business in the District of Columbia. 
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2. This defendant has no knowledge or information suf¬ 
ficient to form a belief as to the allegations contained in 
paragraph 2 of said complaint. 

3. This defendant admits the allegations of paragraph 3 
of the complaint except that it denies that the said Alexan¬ 
der T. Saxe performed all the terms and conditions of said 

contract of insurance and to the contrary savs that the 

* % 

statements and answers given by the said Alexander T. 
Saxe in and by his application for said policy, and which 
became a part thereof, were false and untrue in certain 
material respects, as in this answer set forth, by reason of 
which said policy of insurance never became effective. 

4. This defendant admits the death of Alexander T. 
Saxe but denies that by reason thereof any sum whatever 
became due and owing to the plaintiff. 

Second Defense 

This defendant says that the plaintiff is not entitled to 
maintain this proceeding for the reason that prior 
7 to the institution thereof, and on October 4, 1938, 
this defendant had filed in this court its complaint, 
known on the dockets as Civil Action No. 178, against the 
said plaintiff and one Gertrude T. Saxe, seeking the can¬ 
cellation of the identical policy of insurance sued upon by 
the plaintiff herein, upon the ground that the issuance of 
said policy had been obtained through fraud and misrepre¬ 
sentation on the part of the said Alexander T. Saxe, the 
person insured by said policy; and for that under the rules 
of procedure applicable to civil actions the plaintiff herein 
is required to present in said proceeding any and all claims 
she may have arising out of the transaction which is the 
subject matter of said original proceeding in this court, 
by reason of which the said plaintiff is obliged to present 
and maintain her claim against this defendant, if any she 
has, in said proceeding known as Civil Action No. 178 and 
is not entitled to maintain this separate proceeding for any 
reason whatsoever. 
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Third Defense 

This defendant says that the plaintiff is not entitled to 
recover any sum herein for the reason that in and by his 
written application for said policy of insurance, dated No¬ 
vember 12, 1936, a copy of which was delivered with said 
policy as a part thereof, the said Alexander T. Saxe, falsely 
and fraudulently stated and represented to this defendant 
that he had never been in a hospital, sanitarium or other 
institution for observation, diagnosis, rest or treatment, 
that he had not consulted or been attended by a physician or 
other practitioner during the three years preceding his ap¬ 
plication, that he had never had any dizziness or loss of 
consciousness, and that the answers given by him 
8 constituted a complete statement of all of his ill¬ 
nesses, operations and sojourns in hospitals, sani¬ 
taria and other institutions and should form a part of said 
contract of insurance; that said statements and represen¬ 
tations were incomplete, false and untrue in that on or 
about January 15, 1934, the said Alexander T. Saxe had 
consulted a physician in Boston, Massachusetts and had 
thereafter entered a hospital in said City and as a result 
of said sojourn in said hospital it was then diagnosed that 
he was then suffering from a duodenal ulcer: and in that 
the said Alexander T. Saxe in giving his history to said 
hospital stated that he had previously been in another 
hospital and a diagnosis of spastic* colitis had been made; 
and in that during the month of February, 1935, the said 
Alexander T. Saxe again consulted a physician in connec¬ 
tion with a fainting spell which he had suffered; and in 
that the death of said insured was caused bv chronic glo- 
merulonephritis from which the said insured had suffered 
for a long period of time prior to his death: which said 
facts were not disclosed to this defendant and were un¬ 
known to it at the time of the issuance of said policy and by 
reason of all of which a fraud was perpetrated upon this 
defendant and the terms and provisions of said contract 
have not been observed and the said policy never became 
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effective; and this defendant is entitled to have said policy 
cancelled and returned to it upon the repayment by it of 
the premiums paid on said policy, with interest, the repay¬ 
ment of which said premiums with interest has been here¬ 
tofore tendered to the plaintiff and refused by her, and the 
repayment of which, with interest, is hereby again tendered 
to said plaintiff. 

Fourth Defense 

If the defendant is obligated under the terms and provi¬ 
sions of its aforesaid policy obtained from it by 
9 means of the false and fraudulent statements and 
representations as in these defenses set forth, then 
this Court should determine as a matter of law whether 
this defendant is liable to the plaintiff herein, for the reason 
that on or about January 7, 1938, the said Alexander T. 
Saxe, in writing, requested this defendant to change the 
beneficiary originally named in said policy from the plain¬ 
tiff alone to the plaintiff and one Gertrude T. Saxe, mother 
of the said insured, in equal shares, and thereafter, on or 
about January 29, 1938, did further request, in writing, 
that the beneficiary of said policy be changed so that the 
same should be payable to the said Gertrude T. Saxe alone. 

Fifth Defense 

The complaint does not state a claim against defendant 
upon which relief can be granted. 

Appellant’s Requests- for Admissions by Appellees Jane 
Saxe and Gertrude T. Saxe, Filed January 25, 1940— 
Civil Action No. 186. 

16 The Prudential Insurance Company, party to the 
above entitled causes, requests Jane Saxe and Ger¬ 
trude T. Saxe, parties to said causes, to make the following 
admissions for the purpose of the above entitled actions 
only and subject to all pertinent objections to admissibility 
which may be interposed at the trial: 




18 


1. The Prudential Insurance Company requests Jane 
Saxe and Gertrude T. Saxe to admit that each of the fol¬ 
lowing documents, copies of which are attached to and made 
a part of the complaint filed in Civil Action Xo. 178, and 
served therewith and now in their possession, are genuine: 

(a) Policy Xo. 9,569,917, dated December 13,1936, issued 
by the Prudential Insurance Company on the life of Alex¬ 
ander T. Saxe. 

(b) The application for the above policy, signed by the 
said Alexander T. Saxe and dated Xovember 16, 1936, copy 

of which application was attached to and delivered 
17 with the above policy. 

1 (c) Request signed by Alexander T. Saxe, dated 

January 6, 1938, addressed to the Prudential Insurance 
Company, directing a change of beneficiary in the above 
policy from Jane Saxe to Jane Saxe and Gertrude T. Saxe 
in equal shares. 

(d) Request signed by Alexander T. Saxe, dated Janu¬ 
ary —, 1938, addressed to the Prudential Insurance Com¬ 
pany, directing a change of beneficiary in the above policy 
to Gertrude T. Saxe alone. 

(e) Letter from Harry Friedman, Esq., dated February 
2, 1938, addressed to the Prudential Insurance Company, 
stating that the request referred to in (d) above was exe¬ 
cuted on January 28, 1938. 

2. The Prudential Insurance Company requests Jane 
Saxe and Gertrude T. Saxe to admit that each of the follow¬ 
ing documents, photostat copies of which are exhibited with 
this request, are genuine: 

(a) Claimant’s Statement, signed by Jane Saxe, dated 
January 31, 1938, and submitted as part of the proofs of 
death required by the terms of the above policy. 

(b) Physician’s Statement, signed by Dr. R. Stephen 
Hulburt, and submitted as part of the proofs of death re¬ 
quired by the terms of the above policy. 

(c) Records of Beth Israel Hospital, Boston, Massachu¬ 
setts, relating to Alexander Saxe who was admitted on Jan- 


19 


uary 16, 1934, and discharged January 30, 1934, consisting 
of twenty-six (26) photostatic copies including those desig¬ 
nated as “Front Unit Sheet”, “History Sheets”, “Orders 
and Medication Sheets”, “Laboratory Data", “Standing 
Order Sheet”, “Medical Chart”, “Emergency Ward Rec¬ 
ord”, and letters from Dr. Samuel Cochran to Dr. R. E. 
Budnitz, dated January 24, 1934, from Dr. Charles F. Wi- 
linsky to Prudential Insurance Company, dated April 16, 
1938, from Dr. Charles F. Wilinskv to Herbert A. 
18 Berman, Esq., dated June 20, 1938, from Jane Saxe 
to Beth Israel Hospital, dated June 7,1938, and from 
Jane Saxe to Superintendent, Beth Israel Hospital, dated 
May 17, 1938. 

3. The Prudential Insurance Company requests Jane 
Saxe and Gertrude T. Saxe to admit that each of the follow¬ 


ing statements is true: 

(a) January 15, 1934, Alexander T. Saxe consulted Dr. 
Jacob Fine in Boston, Massachusetts. 

(b) Dr. Jacob Fine is a surgeon engaged in the practice 
of medicine in Boston, Massachusetts. 

(c) January 16, 1934, Alexander T. Saxe entered the 
Beth Israel Hospital, in Boston, Massachusetts. 

(d) Alexander T. Saxe remained in said Beth Israel 
Hospital as a patient from said January 16, 1934, to Janu¬ 
ary 30, 1934. 

(e) Alexander T. Saxe was discharged from said Beth 
Israel Hospital with a diagnosis of duodenal ulcer. 

(f) While in the Beth Israel Hospital Alexander T. 
Saxe was attended by Dr. Jacob Fine, Dr. H. L. Xaterman, 
Dr. Edward Budnitz and Dr. L. Walzer. 


(g) In the history given said Beth Israel Hospital the 
said Alexander T. Saxe stated that he had been carefully 


studied at the Presbyterian Hospital in New York one year 
ago and that a diagnosis of spastic colitis had been made. 

(h) The photostatic copy of the records of the said Beth 
Israel Hospital referred to in 2(c) above is a true and 
correct copy of such records. 
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(i) Alexander T. Saxe who was admitted to the Beth 
Israel Hospital on January 16, 1934, and discharged there¬ 
from on January 30, 1934, was the husband of Jane Saxe 
and the son of Gertrude T. Saxe. 

(j) Alexander T. Saxe who was admitted to the Beth 
Israel Hospital on January 16, 1934, and discharged there¬ 
from on January 30,1934, is the person insured under 

19 the policy of life insurance referred to in 1(a) above. 

(k) The claimant's statement and physician’s 
statement referred to in 2(a) and (b) were submitted by 
Jane Saxe in compliance with the terms of the policy. 

(l) The cause of the death of the said Alexander T. 
Saxe was chronic nephritis. 

(m) Alexander T. Saxe had suffered from nephritis for 
a long period of time, namely, for more than two years. 

(li) Alexander T. Saxe suffered from high blood pres¬ 
sure at least as early as the first part of the year 1937. 

(o) In March, 1937, the said Alexander T. Saxe was suf¬ 
fering from a blood pressure of 225, systolic and was at¬ 
tended by a physician therefor. 

(p) When the said Alexander T. Saxe was admitted to 
Garfield Hospital on December 29, 1937, his blood pressure 
was still 225, systolic. 

(<1) On or about the time this policy was procured the 
said Alexander T. Saxe was obliged to cease athletic activi¬ 
ties due to his physical condition. 

(r) The history of Alexander T. Saxe appearing in the 
records of Beth Israel Hospital and referred to in 2(c) 
hereof is the history of the insured named in the policy re¬ 
ferred to in 1(a) hereof. 

(s) In January, 1934, the said Alexander T. Saxe had a 
duodenal ulcer. 

(t) The said Alexander T. Saxe had been studied at the 
Presbyterian Hospital in New York City. 

(u) Such study occurred about one year prior to his 
admission to Beth Israel Hospital in January, 1934. 
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(v) At the time the said Alexander T. Saxe was studied 
at the Presbyterian Hospital a diagnosis of spastic colitis 
was made. 

(w) At the time the said Alexander T. Saxe was 
20 studied in the Presbyterian Hospital of New York 
City he had spastic colitis. 

(x) During the month of December, 1933, the said Alex¬ 
ander T. Saxe was on a railroad train en route to New York 

Citv. 

•» 

(y) While on said train the said Alexander T. Saxe 
suffered an attack of sickness. 

(z) Said sickness caused the said Alexander T. Saxe 
to feel weak and faint and to vomit. 

(aa) Shortly following said attack the said Alexander 
T. Saxe consulted a doctor and went to said Beth Israel 
Hospital for treatment. 

(bb) For at least eight years prior to the visit to Beth 
Israel Hospital the said Alexander T. Saxe had suffered a 
dull abdominal ache, coming on approximately several hours 
after meals. 

(cc) The aforesaid pain and discomfort was relieved 

bv the use of soda bicarbonate. 

• 

(dd) At the time the said Alexander T. Saxe was in saM 
Beth Israel Hospital he had high blood pressure, the same 
being 160 systolic and 110 diastolic. 

Answers of Appellee Gertrude T. Saxe to Appellant’s Re¬ 
quests for Admissions, Filed April 4, 1940—Civil Ac¬ 
tion No. 186. 

26 Gertrude T. Saxe, a party to the above-entitled pro¬ 
ceedings, makes response to the requests for admis¬ 
sions heretofore filed by the Prudential Insurance Com¬ 
pany, in the order in which said requests are made: 

1. She admits that the documents described in 1(a), (b), 
(c), (d) and (e) are genuine. 

2. She admits that the documents described in 2 (a), (b) 
and (c) are genuine copies of the originals of same, but 
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avers that she is advised and has reasonable grounds to be¬ 
lieve and so believing avers that said documents do not con¬ 
tain true and accurate information, and that said documents 
are inadmissable as being incompetent, irrelevant, imma¬ 
terial, privileged and for other reasons which may be urged 
at the trial of these proceedings. 

3. She admits that the statements contained in 3 (a), (b), 
(c) and (d) are true. She denies (e) that said Alexander T. 
Saxe was discharged from said Hospital with a diagnosis 
of duodenal ulcer. She admits (f) that while in said Beth 
Israel Hospital Alexander T. Saxe was attended by Dr. 
Jacob Fine, but denies that he was attended by Dr. H. L. 
Xaterman, Dr. Edward Budnitz and Dr. L. Walzer. She 
denies (g) that said Alexander T. Saxe had been studied at 
the Presbyterian Hospital one year ago and denies that a 
diagnosis of spastic colitis had been made. The request 
contained in (h) being but a repetition of that contained in 
2(c) she incorporates by reference herein her answer 
27 ' contained in paragraph two (2) above. She admits 

(i) that Alexander T. Saxe was admitted to the Beth 
Israel IIosj)ital on January 16, 1934 and discharged tlier- 
from on January 30, 1034 and that he was her son. She 
admits the request contained in 3 (j). She admits that the 
claimant’s statement and physician's statement referred to 
in 2 (a) and (b) were submitted by Jane Saxe as requested 
in 3 (k), and she is advised that this was apparently done 
in compliance with the terms of the policy. She denies the 
requests contained in 3 (1), (m), (n), (o), (p), (q), (r), (s), 
(t). (u), (v), (w), (x), (y) and (z). She admits that said 
Alexander T. Saxe consulted a doctor in January 1934 after 
admission to said Beth Israel Hospital, but she denies the 
other requests contained in 3 (aa). She denies the requests 
contained in 3 (bb), (cc) and (dd). 
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Answers of Appellee Jane Saxe to Appellant’s Requests for 
Admissions, Filed April 5, 1940—Civil Action No. 186. 

28 Jane Saxe, being first duly sworn, deposes and 
says: I am party plaintiff in Civil Action Xo. 186 and 

one of the parties defendant in Civil Action Xo. 178. 1 make 
this statement in response to the requests for admissions 
filed in the above entitled actions by Prudential Insurance 
Company. 

Subject to all objections which may be raised on the trials 
of the said actions: 

1. I admit the requests designated 1 (a), (b), 3 (a), (b), 
(c), (i), (j), and (k). 

2. On information and belief I deny the requests desig¬ 
nated 1 (c) and (d) and deny the truth of the contents of 
the letter specified in 1 (e). 

3. I admit that the documents specified in the requests 
designated 2 (a) and (b) are genuine but I am informed 
and have reason to believe that certain statements in said 
documents are inaccurate and 1 therefore deny that the 
contents of said documents are true. 

4. I admit that the photostat copies of certain records of 
the Beth Israel Hospital accompanying the request desig¬ 
nated 2 (c) are true copies of the originals but I am 

29 informed and believe and I therefore deny that said 
copies constitute a complete copy of the record of 

said hospital relating to Alexander T. Saxe and that all of 
the statements in said record are true. 

5. As to the request designated 3 (d) I admit that Alex¬ 
ander T. Saxe remained in the Beth Israel Hospital from 
January 16, 1934 to January 30, 1934, but on information 
and belief deny that he was a bona fide patient. 

6. I deny the request designated 3 (e). 

7. As to the request designated 3 (f) I admit that Alex¬ 
ander T. Saxe was attended by Dr. Jacob Fine but on in¬ 
formation and belief deny that he was attended by Drs. 
"Waterman, Budnitz and Walzer. 
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8. As to the request designated 3 (g) I deny that Alex¬ 
ander T. Saxe lmd been studied at the Presbyterian Hospital 
in New York and that a diagnosis of spastic colitis had been 
made. 

9. Except as admitted in my answer to 2 (e) I deny that 
the photostat copy of the records of said Beth Israel Hos¬ 
pital as specified in request designated 3 (h) is a true and 
correct copy of such records. 

10. I deny each of the requests designated 3 (1) through 
(dd) inclusive. 

Memorandum of Pretrial Proceedings, Filed June 6, 1940— 

Civil Action No. 186. 

30 Statement of Nature of Case: 

Suit first brought by Prudential Insurance Company to 
cancel policy, in C. A. #178, against Jane Saxe and Ger¬ 
trude T. Saxe: later suit brought by Jane Saxe and Ger¬ 
trude T. Saxe, in C. A. 186, to recover under insurance 
policy. Consolidated for trial by order of court at pre-trial, 
as hereinafter stated. Insurance Company claims that a 
$10,000 life insurance policy was obtained by misrepresenta¬ 
tion of insured with respect to hospitalization and treat¬ 
ments by doctors, maintaining policy never became effec¬ 
tive by reason of such misrepresentations, and that said 
policy should be cancelled and avoided. Defendants in this 
cause and plaintiffs in action at law, maintain representa¬ 
tions were not material, and further, that after knowledge 
of true facts, there was a waiver on the part of the insur¬ 
ance company, expressed through one James Brine, Super¬ 
intendent of the Washington Office, and one Moore, agent of 
the company, also waiver by acceptance of premiums after 
knowledge. 

At pre-trial, it appearing to the court, that precisely the 
same issues are involved in both suits, the pre-trial judge, 
on his own motion, consolidated the cases for trial. It fur¬ 
ther appearing that notwithstanding the bill to cancel the 
policy was first filed, and at the time it was properly filed, 
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yet as of time of pre-trial it appearing the complete remedy 
of both parties is available in a law action, *the suggestion 
or recommendation is made to the trial court that the plain¬ 
tiffs in the law cause be permitted to open and close the pro¬ 
ceedings. This recommendation is opposed by counsel for 
insurance company, and objection is made at pretrial, said 
counsel contending, among other things, that plaintiffs in 
the law cause must get their relief, if any, by way of counter¬ 
claim in the equity cause. 

****See below. 

STIPULATIONS: Parties stipulate that certain docu¬ 
ments, bearing initials of the court, may be received in evi¬ 
dence without formal proof, and in the event any of such 
documents are carbons, such copies may be received in evi¬ 
dence without formal proof and without production of the 
originals, subject to objections as to relevancy and ma¬ 
teriality. 

Plaintiff, Jane Saxe, stipulates that there was a formal 
tender of $219.33, by way of return of premiums with in¬ 
terest, said tender having been made in cash on May 14, 
1938, and having been refused. 

•••There is a question in each case as between the wife 
and the mother, as to which is entitled to recover as bene¬ 
ficiary. 

May 31,1940 

BOLITHA J. LAWS 
Justice 

BERMAN & SMITH 
by SIDNEY V. SMITH 
For Plaintiff 
M. FRIEDMAN 
For Plaintiff 

MINOR, GATLEY & DRURY 
by ARTHUR P. DRURY 
For Defendant (Insurance Co.) 

•Reserving exception to suggestion of court re opening & 
closing of case by ptffs in law cause. 
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II. 

EXCERPTS FROM TESTIMONY DESIGNATED BY 

APPELLANT. 

Appellant’s Motion to Have Equity Suit Heard and Deter¬ 
mined First, or, in the Alternative, to Have Equitable 
Issues Heard and Determined First. 

32 Mr. Lynham: May it please the Court, the issues 
in this ease are primarily equitable. Your Honor has 

before you two eases, both of which were filed after the 
effective date of the new Federal Rules of Civil Procedure. 
The first suit was filed by the Prudential Insurance Com¬ 
pany, and seeks the cancellation of a policy on the ground 
of fraudulent procurement and misrepresentation in the ap¬ 
plication for an insurance policy in the sum of $10,000 on 
the life of one Alexander T. Saxe. The second suit, both in 
docket number and point of time, was filed on the following 
day, or the day after. 

Mr. Smith: The day following, the day after. 

Mr. Lynham: And was brought by Jane Saxe, the named 
beneficiary in the policy, to recover the proceeds on 

33 1 the policy, her husband being then dead. I may say 

that the suit was filed within the contestible period 
allowed by the policy. 

Now, there have been various procedural maneuvering^ 
in the case, but the result is this: in the equity suit which 
the insurance company instituted, and both defendants— 
and I may say here that there is another person, the mother 
of the insured, who claims to be equally entitled to the 
benefits of this policy by reason of some alleged changes of 
beneficiary, whereas the wife claims to be entitled to them 
by reason of being the named beneficiary in the policy. 

The Court: Are they both plaintiffs? 

Mr. Friedman: No, your Honor; one is an intervener. 
Mr. Lynham: Now, your Honor, the situation is this: 
your Honor has before you these two suits, one brought by 
the insurance company for cancellation of the policy, an 
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equity proceeding, and in that proceeding both claimants 
have made and filed their counter-claims, claiming that they 
are entitled to the proceeds of the policy. At the same time, 
they set up the controversy, and this smacks of interpleader, 
the controversy between them as to which one is entitled 
to the benefits of the policy. There is the suit in which the 
mother first seeks to intervene, in which the insurance com¬ 
pany has set up the equitable defense that this policy is 
voidable; first of all, this policy never became effective and, 
secondly, that this policy is voidable because of fraudulent 
misrepresentations made by the insured in procuring the 
policy. 

In a situation of this kind the plaintiffs in a lawsuit are 
required under the new Federal Rules, and which, inciden¬ 
tally, were in effect only two weeks at the time our 
34 suit for cancellation was filed, they are required by 
Rule XIII-(c) of the new Federal Rules to come into 
our suit— 

Mr. Smith (interposing): Mr. Lynham, may I break in 
a minute ? 

Mr. Lynham: Just a minute; you will have your oppor¬ 
tunity You mav break mv line of thought. 

They are required to come into that suit and set up their 
counter-claim, and while they did that in my suit, at the 
same time they have contended that their lawsuit should 
remain because it represents the claim of plaintiffs to the 
proceeds of the policy, and that they are entitled to a trial 
by jury of the legal issues which they contend for. An issue 
was made in the suit for cancellation to set that proceeding 
aside, and that was overruled by Mr. Justice Luhring— 

The Court (interposing): Now, what was his theory? 
Was it just a question of which case came on first? 

Mr. Lvnliam: Your Honor, as I understand it—I mav 
be incorrect, but my understanding is that he was reluctant 
to decide under the new Federal Rules of Civil Procedure— 

The Court (interposing): Let me ask a question, please, 
sir, because this may settle the whole thing: is it your con- 







28 


tention, or your theory, that the substantive law is changed, 
or is it your theory that the right of trial by jury is limited 
in any sense by the new Federal Rules? 

Mr. Lynham: No, my point is this— 

The Court (interposing): One thing the Federal Rules 
have done: apparently they have destroyed, or are destroy¬ 
ing the ability of counsel to plead. They were written by 
God knows wdio— 

35 Mr. Smith (interposing): May I direct your 
Honor’s attention to the pre-trial order? This has 
been up four times— 

The Court (interposing): I think I ought to hear counsel. 

Mr. Smith: Yes, but I want to make this point. 

Mr. Lynham: Now, to continue: our contentions are two; 
that is, our equity suit having been filed first would precede 
this, considering the two together, that is, the equity suit 
and the lawsuit, the issues being primarily equitable, that 
the equity issues in this case ought to be tried first by your 
Honor sitting as a chancellor, and then the law issues, if 
any remain, should be tried and submitted to a jury, if 
counsel so desire. 

The Court: Now, have I any authority, sitting as a 
Court, to constitute myself a court of equity, sitting as a 
trial jury— 

Mr. Lynham (interposing): I think you have, your 
Honor. I think there is no question about your authority 
to try this case as a chancellor, and the remaining issues, if 
any, in a jury case. 

The Court: Now, this gentlemen— 

Mr. Smith (interposing): My name is Smith. 

The Court (continuing): —wants to call my attention 
to the pre-trial order. 

Mr. Lynham: The pre-trial order suggests, or these 
cases were consolidated over our objection, and the pre¬ 
trial order suggests that the plaintiff be allowed to open 
and close, and that the plaintiffs in the law case be per¬ 
mitted to open and close. 
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Now, I say if the insurance company’s liability on 

36 this policy is determined by your Honor and, as I 
say, it is purely a question of fraud and misrepresen¬ 
tation, if your Honor should find that there was no liability, 
and the policy is voidable, that would end the litigation. 
On the other hand, if your Honor should find we are liable 
under the policy, then there will be a further contention 
between these two plaintiffs as to which one is entitled to 
the proceeds. 

In support of my contention I have here the case of Union 
Central Life Insurance Company versus Burger, 27 Fed. 
Supplement, which was decided in March, 1939, by the Dis¬ 
trict Court of the Southern District of New York. I believe 
I have run the question down rather fully, and have found 
some authorities which sustain my contention. I am trying 
to say to your Honor in each case I have found the Courts 
have sustained my position. 

The Court: Let me ask you this: sometimes, of course, 
unusual conditions arise. I presume that the Federal 
Rules, and prior thereto, permitted actions on equitable 
grounds. Now, doesn’t it resolve itself into this question: 
these two cases have reached the point where they are both 
ready for trial, as far as I can see, at this time, and it isn’t 
a question of the Court’s discretion whether or not a jury 
trial shall or shall not be granted. That is what it amounts 
to. 

Mr. Lynham: May I refer to these authorities? I think 
it goes further than the interpretation of the Federal Rules. 
I think we have a substantive right to have the equitable 
questions determined first. 

The Court: Suppose that there had been no equitable 
suit brought at all, and the only question was a case 

37 at law, wouldn’t the jury have a right to pass on the 
law case under the instruction of the Court? 

Mr. Lynham: There are several cases on that point, your 
Honor, and I believe that situation is covered in 260 U. S., 
360, in the case of American Mills Company versus Amer- 
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lean Surety Company, in which case a suit at law was 
brought against a bank by an oil company involving some 
loss. The bank had a hundred thousand dollars which it 
claimed it held for some stockholder, and the bank brought 
in, by way of equity interpleader—this was long before the 
Federal Rules—brought in several other parties, and the 
bank claimed it had the right to have the equity issue deter¬ 
mined first, that is, whether the bank was liable for the 
hundred thousand dollar trust, and Mr. Chief Justice Taft, 
speaking for the Supreme Court, said that equitable defense 
to that extent controverted the proceeding into an equity 
proceeding, and that the interpleaders were entitled to have 
that issue determined by the Court sitting as a chancellor, 
and then if any law issue remained that should be tried be¬ 
fore the jury. 

The Court: Of course, in all these insurance cases, all 
that I have heard, especially life insurance cases, there are 
always issues which would involve the exercise of a chan¬ 
cellor’s judicial discretion, but where a suit is brought 
against an insurance company, an action at law, to recover 
an amount of money plaintiff claims it is liable for under 
the policy, it should be submitted to the jury, and the only 
way the judge acts as a chancellor is in his instructions to 
the jury. That is all I see about it. 

Mr. Lynham: May I read these cases to you? 

38 The Court: Of course. 

Mr. Lynham: It is a rather important question. 

The Court: It is an important question, and it has dis¬ 
turbed me in all my practice and in all the cases I have been 
in, that the Court has simply ducked the question, and this 
Court is not disposed to interfere with a trial by jury where 
it has any discretion. 

Mr. Lynham: If the beneficiary instituted liis suit first, 
the insurance company could have pleaded into the suit in¬ 
stituted by the beneficiary, and if the insurance company 
instituted its suit first, the beneficiary comes in by counter¬ 
claim. There have been some decisions, some similar ques- 
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tions have got to the Supreme Court in the Adams case, 
but all those cases are now moot after XIII-(c) and are in¬ 
sisted upon. In other words, it was, and is, our contention 
here that Rule XIII-(c) is applicable, and that there should 
be but one matter before your Honor here today. 

The Court: I think that doesn’t change anything. I think 
that has always been the law. 

Mr. Lynham: I think from these symposiums the rule 
requires all matters and questions to be set up and deter¬ 
mined in one suit. 

The Court: I am not so inclined, unless I am compelled 
to deny the right of jury trial. 

Mr. Lynham: The Supreme Court has said that this sub¬ 
stantive requirement that that equity issue be determined 
first does not impair the right to the trial by jury in the 
subsequent questions Chief Justice Taft covered in the Lib¬ 
erty Oil case. 

39 The Court: Let me see that case. 

Mr. Lynham: This is Judge Taft's opinion in the 
Supreme Court (handing volume to the Court). 

I want to call attention particularly to this, about depriv¬ 
ing a party of the right to a jury trial, how the Court treats 
that question. 

The Court: Do you want to be heard further? 

Mr. Lynham: May I call your Honor’s attention to an¬ 
other case? 

The Court: Yes, sir. The Court thinks he understands 
your position very clearly, but I will hear you. 

Mr. Lynham: Here is a case in 31 Fed. Supplement—I 
haven’t the volume here, but I have a digest which I pre¬ 
pared. This was an action at law for injuries in an acci¬ 
dent, and the defendant pleaded a release. The plaintiff 
contended that the release had been obtained by misrepre¬ 
sentations as to what it was and said he had not read it, and 
defendant said, “Well, if you didn’t read the release it was 
read to you, and you understood it.” In this situation the 
Court ordered a separate trial on the issue raised. In that 
case the Court granted the motion I am making here. 
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Tbe Court: I don’t agree with that Court at all. I think 
what it did was to take away from the plaintiff its right. 
I am not going to do anything I don’t have to do to gradu- 
ally squeeze the jury system out of existence, as a great 
many Courts are trying to do, and the jury is the only 
thing left that maintains the people’s rights. 

Mr. Lynham: In our equity suit, your Honor, which we 
filed first, and in which they set up a counter-claim— 
40 The Court (interposing): That is a different thing. 

Does the pre-trial throw any light on the question? 

Mr. Smith: Certainly. Mav I have a minute or two? 1 
think it may settle the whole thing. This suit, the Pruden¬ 
tial suit, was filed on October 4, and the next day— 

The Court (interposing): Suppose you just let me read 
this pre-trial. 

The Clerk of the Court: There was only one. 

The Court: And that was made in the law case? Let’s 
see what it savs. 

(Tlie Court studied the pre-trial.) 

The Court: Now I will hear you further, Mr.— 

Mr. Lvnham: Lvnham. Now, referring to this case in 
31 Federal Supplement, which was decided in March, 1940, 
in the District Court in Illinois, in which the release was 
pleaded— 

The Court (interposing): Was that the case in which 
they had these printed forms? 

Mr. Lynham: I don't know: it might have been. 

The Court: Do you think this Court is going to follow 
a case like that? If so you haven’t got a great deal of re¬ 
spect for this Court. 

Mr. Lynham: Let’s see what the Court says. The Court 
held that the release was an equitable question. 

The Court: T know it did. but this Court isn’t going to 
do it. A truck runs everybody off the road, and they give 
him a lot of blank forms and if he don’t get them signed he 
will lose his job. and they go to him and say, “There is no 
use hiring a lawyer: just sign this paper find the insurance 
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company will fix you up,” and they come into court 

41 with a printed form given to the man to get his sig¬ 
nature or lose his job; that is what it amounts to, and 

thev come into court and sav, “We don’t want this tried 
by a jury but by a court of equity.” I wouldn’t do that to 
save my life. 

Mr. Lynham: I don’t know about that particular case. 

The Court: I do, and please relieve me from that par¬ 
ticular case because it stinks; it says that this particular 
release be turned over to a court of equity, that the jury 
should not have any opportunity to try it at all, and the 
Court doesn’t agree to that. 

Mr. Tavlor: Mav I call vour Honor’s attention to the 

* V •> 

fact that this was passed on in pre-trial ? It has been heard 
four times. 

The Court: I don’t think I ought to cut off counsel’s argu¬ 
ment. It is one that I think the Court should carefully 
consider. The only thing before this Court now is whether 
I should do away with a jury trial. 

Mr. Lvnham: Mav I review one case in which Judge 
Groner was reversed? 

The Court: Yes, sir. Judge Taft was a good old soul, 
but he was one of those who thought the earth was reserved 
for the rich. I liked him very much: I knew him very well. 

Mr. Lynham: This is a case in which Keeton obtained 
some policies and died within four months after he obtained 
them, and the insurance company sued on the ground of 
their having been obtained under false representations— 
our case here—and Judge Groner held that the Court had 
jurisdiction, but stated that that action was not a bar to the 
institution of a suit at law. 

42 The company then asked the District Court to en¬ 
join the prosecution of that suit, and that being re¬ 
fused the cause was removed to the District Court, in which 
it was again asked and again refused. I think that is our 
situation exactly. Both cases came before the same Court. 

Thereupon an appeal was taken, and in reversing the ac¬ 
tion of the lower court, the appellate court says: 
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“Having properly brought their suits in equity, appel¬ 
lants were entitled to have them heard and disposed of in 
ordinary course ,’* 

citing" the Liberty Oil Company case against Condon Na¬ 
tional Bank. 

“The appellants were entitled to go into equity when 
they did, and indeed as a practical matter were forced to 
do so. They have the right to insist as they do that the 
chancellor shall pass upon all the issues properly raised 
by their bill. Nor has the equity judge any right to stay 
his hand until the actions at law have been tried. If the 
latter were still pending before another court, he could be 
compelled by mandamus, if necessary, to hear and deter¬ 
mine the causes before him without waiting upon the pro¬ 
ceedings of the other forum.” 

The Court: Is it your contention that all these issues 
cannot be determined by a court of law? 

Mr. Lvnliam: No, sir, it is not mv contention that all 
these issues cannot be determined by a court of law. 

The Court: Suppose there had been no equity suit 
brought, wouldn't the jury dispose of all questions? It 
! has been done a thousand times where suits have been 
43 brought by insurance companies and defended on 
the ground that they were obtained by fraud. 

Mr. Lynham: Your Honor, I think we still have the point 
whether equitable issues should be heard and determined 
by the Court sitting as a chancellor before the law ques¬ 
tions are tried. 

The Court: You take that case vou had in Illinois where 


the release was signed: in that ease the burden of proof 
would be on the plaintiff in a court of equity to show affirm¬ 
atively, to show that the release was obtained by fraud, an 
intolerable burden placed upon him. I do not mean to say 
that that same burden would not be placed upon him in this 
case, but I do mean this, that every issue in this case can be 
determined by a court of law. There are two cases here 
which have been consolidated bv the pre-trial judge, who 
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recognized that the action at law should be tried, and I 
think his recommendation is a sound recommendation. 

Mr. Lynham: May I finish this short quotation? 

The Court: Yes, sir. 

Mr. Lynham: Referring to these suits, it says: 

“They are now all before the court below and should 
stand for trial in the order in which thev were instituted. 
The appellants, however, call attention to the clear intima¬ 
tion of the learned judge below that he proposes to post¬ 
pone the hearing of the equity causes until after the deter¬ 
mination of the actions at law. This, for reasons stated in 
authorities alreadv cited, he mav not do.” 

Now, your Honor, our position is—of course, they 

44 want to have these issues heard and determined bv a 

* 

jury, and I think I understand that—but our position 
is that the trial of this case can be so simplified if the ques¬ 
tion of the insurance company’s liability is first determined. 

The Court: The difficulty about your position, as I under¬ 
stand it, the questions of fact in a lawsuit I can submit to 
the jury: if I constitute myself a court of chancery T have 
got, as an individual, to decide the case on where I believe 
the preponderance of the evidence rests in a cold-blooded 
manner. I don’t think that is the way to try the case. T 
think the jury is a much fairer tribunal to both sides than 
the Court can possibly be, provided it is properly instructed, 
and I am not in favor of taking cases from the jury where 
it can be avoided. Of course, I know very often there are 
complicated legal questions, and where the case involves 
nothing but complicated legal questions it is absurd to ask 
a jury to pass upon it, but a case of this kind is not of that 
character, and in nine hundred and ninety-nine cases out 
of a thousand an honest jury is going to do what is right in 
that particular case, and, after all, that is what we want. 
Sometimes a Court cannot do what it thinks it should do be¬ 
cause of rules of law which more or less compel it to count 
noses, and things of that kind. 

Proceed. 
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Mr. Lvnham: I would like to make my position clear 
once more for the record; our contention is that the claim 
of the adverse parties is a compulsory counter-claim under 
the Federal Rules of Civil Procedure, and that they should 
be required to set up their claim in the equity proceeding 
which was first instituted, and that that equity pro- 
45 ceeding, having been instituted first, should be tried 
and determined first, and that the equitable issues 
which are raised not only in the equity proceeding, but a*s 
well in the law proceeding, should be tried and determined 
first bv vour Honor sitting as a chancellor before the re- 
maining issues, if any, are submitted to the jury for deter¬ 
mination. 

The Cou?*t: The Court knows of no issues in this case 
which are not triable by a jury. There have not been any 
suggested, and where there are controverted issues of fact 
the Court knows of no question that the jury should not 
pass upon. 

Mr. Lynham: Of course, in a law case, as such, the Court 
is powerless to decree cancellation and surrender of the 
policy, which we ask in our lawsuit. 

The Court: It amounts to the same thing; a verdict of 
the jury cancels the policy very effectively. 

Mr. Lynham: That is our position. 

The Court: I think I should sav that vour argument has 
been sound from your standpoint, and effective, and I think 
you are thoroughly justified in making it. The only thing 
this Court desires to do is that the Court thinks that in view 
of the fact that the Court’s mind goes along with the recom¬ 
mendations of the pre-trial judge, that the law case should 
be tried, and the Court so rules. 

Testimony of Appellee Jane Saxe (Direct Examination). 

51 Bv Mr. Smith: 

Q. Will you please state your name and address? A. 
Mrs. Jane Saxe, 1801 Calvert Street, Washington, D. C. 

Q. Are you the plaintiff in this action, Mrs. Saxe? A. 
I am. 
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Q. Were you married to Alexander T. Saxe, the insured 
named in the complaint? A. Yes, sir. 

Q. When did you marry him ? A. May 18, 1936. 

Q. Whereabouts? A. New York City, Columbia Univer¬ 
sity Chapel. 

Q. I show you this document and ask you to identify it 
(handing paper to witness). A. This is our mar- 
52 riage certificate. 

Mr. Smith: I offer that in evidence, your Honor, 
as plaintiff Jane Saxe Exhibit No. 1. 

The Court: Admitted. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Plaintiff Jane 
Saxe Exhibit No. 1.”) 

Testimony of Appellee Jane Saxe (Cross-examination). 

58 By Mr. Lynham: 

Q. Mrs. Saxe, let me ask you a question or two. 

Is my understanding correct that after your husband, 
Mr. Alexander T. Saxe, took out this policy of insurance 
he turned it over to you? A. Yes, sir. 

Q. Did he turn it over to you right after he took it out? 
A. Yes, sir. 

Q. When was that? A. The policy was received on De¬ 
cember 16; payment was made and Mr. Moore brought it 
to my home that evening. 

Q. Now, you say payment was made, Mrs. Saxe. To 
what do you refer? A. The first premium. 

Q. Payment of the premium was made on Dccem- 

59 ber 16, and on that date the policy was delivered to 
you? A. I wouldn’t be exact that it was on the 16th: 

I am sorry, but it was after the first premium was paid. 

Q. And Mr. Moore brought the policy to you? A. Yes. 
The Court: Who was Mr. Moore? 

The Witness: Mr. Moore was agent for the Prudential 
Insurance Company; he had been given the policy; he wrote 
the policy out for us. 
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By Mr. Lynham: 

Q. And the first premium was paid to Mr. Moore; is that 
correct ? A. I know it was paid; whether it was paid to Mr. 
Moore directly, or not, I don't know. It was paid to the 
insurance company. 

Q. But, in any event, your husband turned the policy over 
to you a day or so after he received it? A. Yes, sir, he did. 

Q. Now, Mrs. Saxe, who has had possession of that policy 
since that time? A. It has been in my possession until the 
insurance company got it from me, and they had it six 
weeks, or more. 

Q. AVhen did they get it from you? A. The following 
morning, after I was notified of Alex’s death, which was 
Februarv 1. 

Q. Nineteen thirty— A. (interposing) 1938; it was Mon¬ 
day morning when Mr. Xavlor came and took the policy and 
gave me a receipt. 

Q. And the policy remained continuously in your 
60 possession up to that time? A. Yes. 

Testimony of Dr. D. Strother Pope (Direct Examination). 

75 Q. Doctor, were you connected with Garfield IIos- 

76 pital during January, 1938? A. I was resident at 
that time. 

Q. Did you know and attend Alexander T. Saxe? A. Yes. 

Q. How long did you attend him ? A. During the entire 
time he was there, Decemb?r to January, until he left the 
institution. 

Q. I show you these documents and ask you to identify 
them, please (handing documents to witness). A. This is 
the hospital chart of his record in Garfield Hospital. 

Q. Did you make any entries in that record yourself, 
Doctor Pope? A. T wrote the personal history of the pa¬ 
tient, and a great ittanv of the progress notes and nhvsical 
findings on the patient. 



39 


Q. Was he very ill during the time you were attending 
him? A. He was a desperately ill man during the entire 
time he was in the hospital. 

Q. From what ailment or ailments was he suffering at 
that time? A. My personal opinion was that he had a 
malignant hypertension. 

The Court: A what? 

The Witness: Malignant hypertension. 

By Mr. Smith: 

Q. During the time he was very ill did he give you 
77 anv medical historv? A. I took his medical history. 

Q. Will you tell the jury as near as you can recall 
what he told vou? A. Your Honor, can I read it? I wrote 
it and I can read it better than I can recite it. 

The Court: You can read it on the theory of refreshing 
your recollection. 

The Witness: This was a historv given to me bv Alex- 
ander T. Saxe; December 29, 1937. Past illnesses were 
uncomplicated scarlet fever at six years; non-complicated 
pneumonia at seven years; at twenty years of age he was 
struck in the face with a baseball and rendered unconscious 
for several minutes, and he was in bed two weeks at that 
time, and gained weight excessively after this accident. 
He had no eye trouble or pvlenuria, that is excessive urine, 
or headache following this accident. 

In 1936 he passed the Prudential Life Insurance Com¬ 
pany examination; for years had had a thorough examina¬ 
tion, and had always been told he was in splendid condition. 
He had played some baseball, and in 1937, in the spring, 
in March, he began to have severe occipital headaches, that 
is in the back of the head, and last fall, September, he went 
to a physician, who advised him to stop playing baseball as 
his systolic blood pressure was 225. 

The Court: Do you recall how old he was? 

The Witness: Thirty. 

He was advised to rest, and at that time, in September, 
1937, he again visited a physician, who gave him a diet in- 
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eluding iron; his hemoglobin was 50, and blood count 

78 1,650,000, which is an extremely low count. 

He contracted flu approximately the middle of Oc¬ 
tober, 1937. This illness hung on, as he expressed it to me, 
for a period of time. He had no swelling, though, of the 
hands, or edema of the abdomen. He went to Florida and 
stayed a few weeks, during which time the abdomen became 
swollen. He was still weak, and on his return to Washing¬ 
ton he entered Garfield Hospital, at which time his abdomen 
was swollen. 

By Mr. Smith: 

Q. Do you have a history of his having been in a hospital 
in Boston ? A. No. I would have put it down if I had had 
that historv. 

By the Court: 

Q. Doctor, what is malignant hypertension ? A. It is a 
serious condition in which the blood pressure is very high; 
it is usually a fatal condition, and is usually accompanied 
by degeneration of the arteries, thickening of the arteries, 
and usually heart, kidney, or brain failure, and if it be one 
of those organs they fail rapidly. It is a progressive propo¬ 
sition and becomes worse and worse very rapidly. 

By Mr. Smith: 

Q. Doctor, after the insured died did you perform an 
autopsy on certain of his organs? A. Yes. I say I did; I 
accompanied the pathologist from Garfield Hospital who 
went over to the undertaking establishment and removed the 
organs, and they were brought back and we sectioned 
them. 

79 Q. Do you recall the result of your findings as a 
result of this autopsy? A. I have some notes here; 

I will refer to them if you will permit me. This was given 
to me by Doctor Lindsay, pathologist at Garfield. 
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By Mr. Lynham: 

Q. May 1 ask the doctor a question? Were you present 
at the autopsy ? A. Yes. 

Q. And can you testify from your own knowledge as to 
what was found? A. Yes, and I refreshed my memory the 
other day from this slip. 

Mr. Lynham: That is all right. 

The Witness: Do you want this entire thing? 

The Court: You will be controlled by counsel. 

By Mr. Smith: 

Q. Doctor, I do not believe the autopsy medical terms 
will help us very much. A. Can I read the important ones ? 

Q. Go ahead. A. The pericardium was quite thickened 
through edema and fibrosis. It also appeared quite ragged, 
which is essentially a heart with pericarditis. 

The diagnosis was cardiac hypertrophy, pericarditis. 

The liver: the section reveals moderate fatty and granu¬ 
lar degeneration with congestion. 

Diagnosis: Hepatitis. 

Spleen: The section reveals a moderate conges- 
80 tion with considerable fibrosis and thickening of the 
capsule and trabeculations. 

Diagnosis: Splenitis. 

Kidnev: The kidnev is marked bv a considerable degree 
of fibrosis of the interstitial tissue and a number of blood 
vessels, with thickened walls or completely occluded by fibro¬ 
sis. The capsule of an occasional glomerulus is also scler¬ 
osed and hyalinized. The capillaries of the glomerular tufts 
are generally apparently functional though with a sugges¬ 
tion of hyaline change. The epithelium of the tubules in 
some places shows granular, in others, vacular probably 
lipoid degeneration. The tubules are distorted and sepa¬ 
rated by the fibrous tissue described above. Some tubules 
contain granular and a few, red cells and leucocytes. 

Diagnosis: Nephrosclerosis with marked interstitial 
fibrosis. 
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Q. Now, Doctor, could you tell us in a little more simple 
language just what that means ? A. I think the jury under¬ 
stands that all right. 

Nephrosclerosis is a term used for hardening of the kid¬ 
ney with malignant hypertension, the vessels being in¬ 
volved; it is a typical finding of malignant hypertension 
where you have a kidney no longer able to function with 
this terriffie pressure of arteries and heart. 

Q. Doctor, based on your observation of Alexander T. 
Saxe, and the autopsy findings, and your experience in this 
particular field, what, in your opinion, was the cause of the 
insured’s death? A. In my opinion he died of malig- 
S1 nant hypertension, or nephrosclerosis, with uremic 
poisoning, and that connected to the pericarditis, or 
infection of the outer lining of the heart. 

Q. Now, from your experience, and your treatment of 
him, and your autopsy findings, can you estimate the ap¬ 
proximate duration of the illness that caused his death? 
A. Of course, in fairness, that is a difficult thing to do. 

Q. I appreciate that, but I would like to have your best 
judgment. A. My best judgment would be a year, or pos¬ 
sibly less, knowing the past history and the terrific amount 
of edema he had when he entered the hospital, and the rapid¬ 
ity with which he went down, I w’ould say about a year or 
perhaps a little less than a year. 

The Court: Mliat was the date of that policy? 

Mr. Smith: The application w*as made in 1936, your 
Honor. 

Now’, if your Honor please, I believe the defendant is go¬ 
ing to offer some records of Beth Isreal Hospital through 
their doctor, and Doctor Pope has examined those records 
and I w’ould like to ask him some questions about them. I 
know’ it is a little irregular, but this witness must go back 
to South Carolina; he has a typhus case. 

Now, your Honor, I don’t know’ just exactly how T to make 
this offer. I believe this record will be introduced in evi¬ 
dence specifically by the insurance company, but w’e w’ould 
like to have Doctor Pope look it over now’. 
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Mr. Lynham: I will offer it now if vou want. 

Mr. Smith: That makes it kind of complicated, 
82 doesn’t it? 

Mr. Lynham: It makes it less complicated than 
this procedure. 

Mr. Smith: All right; you offer it, then. 

Mr. Lynham: It is offered and received as part of the 
defendant’s proof, your Honor. 

The Court: All right. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Defendant’s 
Exhibit No. 1.”) 

*#*•*##*#* 

98 Q. Now, Doctor Pope, what effect did the patient’s 
ailment have on his mental condition during the time 
he was in Garfield Hospital ’! A. Of course, during the en¬ 
tire time the man was in the hospital he was a desperately 
ill man, in a dying condition; he was living on borrowed 
time. He had terrific arterial damage, and terrific kidnev 
damage. He had to be propped up, his legs and abdomen 
were swollen with fluid: he had this enlarged heart, and 
had very poor kidney function; his blood pressure ran as 
high as 250/150, which was a very high reading. His reten¬ 
tion of nitrogenous products ran him into pneumonia; very 
short of breath. The patient was naturally irritable, and 
just miserable. He couldn't get comfortable in any posi¬ 
tion and, to touch it off, they tried to stimulate his kidney 
function by injection in the arm that caused a cellulitis in 
the arm. In my opinion he was not himself at all; he was 
irritable and quarrelsome, and we didn’t blame him. 

The Court: He was what? 

The Witness: Quarrelsome. He tended to complain of 
small things that would ordinarily be passed over, as pa¬ 
tients often do when thev are uremic. 

•» 
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Deposition of Dr. Jacob Fine. 

238 (Thereupon Mr. Lynhain proceeded to read the 
deposition of Doctor Jacob Fine, the answers being 

read by Mr. Powell, as follows:) 

“Q. Please state your name and address. A. Doctor 
Jacob Fine, 330 Brookline Avenue, Boston. 

“Q. Where do you now reside? A. 8 Wolcott Road Ex¬ 
tension, Brookline. 

239 “Q. What is your profession? A. Surgeon. 

“Q. From what college or colleges have you grad¬ 
uated and when? A. Harvard, 1920; Harvard Medical 
School, 1924. 

“Q. What degrees do you now hold? A. Bachelor of 
Arts from Harvard, Doctor of Medicine from Harvard 
Medical School. 

“Q. How long have you been practicing medicine? A. 
Thirteen years, approximately. 

“Q. Are you duly licensed to practice medicine in the 
State of Massachusetts? A. I am. 

“Where have you been practicing medicine in the past 
thirteen vears? A. In Massachusetts. 

“Q. Do you specialize? A. Yes, in surgery. 

“Q. For how long? A. Thirteen years. 

“Q. Are you the author of books or writings on medical 
subjects ? A. I am. 

“Q. Can you name some? A. That would be difficult 
since they are various articles in different publications. 
They appear, I should say, in approximately fifteen differ¬ 
ent medical journals. They are articles on surgical sub¬ 
jects. 

“Q. In view of the large number, Doctor, will you 

240 please mention some of the publications? A. They 
appear mostly in the Annals of Surgery. 

“Q. With what do they deal in general? A. Surgical 
subjects. 

“Q. These articles have been published from time to 
time? A. At about fifteen different times. 
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“Q. Are you connected with any hospital? A. Yes, the 
Beth Israel. 

“Q. In what capacity ? A. Visiting surgeon. 

“Q. Were you connected with the Beth Israel in Janu¬ 
ary, 1934? A. Yes. 

“Q. Have you ever been consulted by Alexander T. Saxe? 
A. Yes. 

“Q. When? A. On January 15, 1934. 

“Q. Did you see him on a later occasion? A. I saw him 
every day thereafter up to and including January 30, 1934, 
and again once in February, 1935.” 

********** 

249 “Q. On these occasions was Mr. Saxe sick or well? 
A. He was sick save on the last occasion, when he 

was at his work. 

“Q. You mean by the last occasion, 1935? A. Yes. 

“Q. At any time between January 15, 1934, and January 
30, 1934, was Mr. Saxe confined to bed? A. He was con¬ 
fined to bed from January 16, 1934, to January 30, 1934. 

“Q. On the first occasion that you saw Mr. Saxe, that is, 
on January 15, 1934, what was the nature of his complaint? 
A. The nature of his complaint was discomfort in the ab¬ 
domen associated with meals. 

“Q. Did he give you a history ? A. Yes, he gave 

250 me a history. 

“Q. Will you please give that history as he gave 

it to you? A. In how much detail? 

“Q. In a general sort of way. A. He gave me a history 

of having a vague upper abdominal pains coming on after 

meals, relieved bv food and soda and made worse bv mental 

stress. These pains would occur in spring and fall of the 

year until the last five years when they were present more 

or less continuouslv. Six vears before he had had an attack 

• * 

of sickness and vomiting of black material and one week be¬ 
fore admission to the hospital on January 16, 1934, he had 
a similar attack for which, and subsequent symptoms, he 
was advised to enter the hospital. 
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“Q. Did he say anything to you about having been in a 
hospital before? A. I don’t recall his having said he had 
been in a hospital. He did say he had consulted a physi¬ 
cian and he was confused in his mind as to whether or not 
the physician had made a positive diagnosis, in connection 
with his symptoms. 

“Q. Did he tell you how long prior to the day he con¬ 
sulted you he had consulted this physician? A. I think it 
was a matter of several years but I don’t recall.” 

The Court: Just a minute. Did I hear you correctly that 
it was the testimony of the doctor that the deceased had 
told him he had had syphilis? 

251 Mr. Powell: No, sir. 

“Six years before he had had an attack of sickness 
and vomiting of black material and one week before admis¬ 
sion to the hospital on January 16, 1934, he had a similar 
attack for which, and subsequent symptoms, he was ad¬ 
vised to enter the hospital.” 

(Thereupon Mr, Lynham continued reading the ques¬ 
tions and Mr. Powell the answers of the deposition of Doc¬ 
tor Fine, as follows:) 

f ‘Q. Do you recall whether he did tell you that he had 
been in the Presbyterian Hospital in New York? A. I do 
recall that in connection with the visit of which I spoke he 
had been in the Presbyterian Hospital.” 

Mr. Friedman: Just a minute. I think you omitted two 
of them, twenty-nine and thirty. 

Mr. Lynham: I read those. Do you want me to read them 
again ? 

Mr. Friedman: No. If you have already read them, that 
is all right. 

(Thereupon Mr. Lynham continued reading the questions 
and Mr. Powell the answers of the deposition of Doctor 
Fine, as follows:) 

“Q. Do you recall whether he did tell you that he had 
been in the Presbyterian Hospital in New York? A. I do 
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recall that in connection with the visit of which I spoke he 
had been in the Presbyterian Hospital. 

“Q. Do you recall whether Mr. Saxe told you that 

252 on that occasion when he had seen a doctor in New 
York that doctor had diagnosed his condition then 

as being spastic colitis? A. I do not recall the exact diag¬ 
nosis made. 

“Q. Doctor Fine, on the first occasion that you saw Mr. 
Saxe, that is, on January 15, 1934, did you examine him? 
A. 1 did not do a physical examination. I merely discussed 
his symptoms with him and advised him to enter the hos¬ 
pital. 

“Q. Did you make any findings on that occasion; that 
is, the first occasion, January 15, 1934? A. I made a ten¬ 
tative diagnosis. 

“Q. What was your tentative diagnosis? A. Bleeding 
duodenal ulcer. 

“Q. What treatment did you prescribe for this condi¬ 
tion? A. I advised him to be hospitalized. 

“Q. Why did you advise him to be hospitalized? A. Be¬ 
cause of the activity of the ulcer and danger of further 
bleeding. 

“Q. Did he go to a hospital? A. He did. 

“Q. Will you please tell us the name and when? A. The 
Beth Israel on January 16, 1934. 

“Q. Did you attend him while in this hospital? A. I did. 
“Q. How many times did you see him in this hos- 

253 pital? A. Every day until his discharge from the 
hospital on January 30, 1934. 

*‘Q. Was he attended by other physicians while in this 
hospital? A. Yes. 

“Q. Do you recall who the others were? A. Several on 
the hospital staff were in attendance. 

“Q. Can you give their names? A. Doctor Hv Nater- 
man, house physician; Doctor Budnitz, Doctor Walzer. 

“Q. Do you know where these doctors are at the present 
time? A. Doctor Naterman practices in Boston; Doctor 
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Walzer practices in Cleveland: I don't remember which 
Budnitz it was—there were two here at the time—so I can’t 
tell you about him. 

“Q. From what was Mr. Saxe suffering while in the hos¬ 
pital ? A. From a duodenal ulcer. 

“Q. "Were x-rays made? A. Yes. 

“Q. Did they confirm the diagnosis? A. They did. 

“Q. 'When was Mr. Saxe discharged from the hospital? 
A. January 30, 1934. 

‘“Q. Upon his discharge did you give him any instruc¬ 
tions as to diet and treatment ? A. I did. 

254 “Q. After his discharge from the hospital did Mr. 
Saxe consult you on another occasion? A. Yes, in 

February, 1935. 

“Q. Where was that ? A. In Boston. 

“Q. What was Ihe nature of his complaint on that occa¬ 
sion ? A. I do not recall that there was any complaint. 

“Q. Did he give you any history of a recent illness? A. 
I do not recall that he did. 

“Q. Do you recall that he told you that he had had a 
fainting spell on the train ? A. In connection with this last 
visit ? 

“Q. Yes, in connection with this last visit. A. I do not 
recall. 

“Q. Have you seen Mr. Saxe since that occasion? A. I 
have not. 

“Q. You are now visiting surgeon of the Beth Israel 
Hospital? A. I am. 

“Q. Does the Beth Israel have a record pertaining to 
Mr. Saxe? A. It does. 

“Q. As visiting surgeon do you now have custody and 

control of this record? A. I do not have control; I have 

custody of it. 

* 

“Q. Will you please produce this record?” 

Mr. Lynham: Now, at this point the record was 

255 produced and marked as Exhibit 1 for the Prudential 
Insurance Company. 
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“Q. Was this record pertaining to Alexander T. Saxe, 
and which is now marked Prudential Exhibit No. 1 made 
in the regular course of hospital business? A. It was. 

“Q. Were the entries contained therein made at tbe 
time or about the time of the transactions to which they 
refer? A. Yes. 

“Q. Is a similar record made and kept pertaining to 
every patient admitted to the hospital ? A. It is. 

“Q. Was that also true when Mr. Saxe was admitted to 
the hospital in January, 1934? A. It was. 

“Q. What is the nature of this record and what does it 
cover ? A. The records cover an entire history of the pa¬ 
tient’s stay, his history and treatment, together with all 
laboratory findings and notes regarding his progress in the 
hospital and all subsequent correspondence between the 
hospital and all persons involved. 

“Mr. Lynham: I now offer this record in evidence.” 

Mr. Lynham: The record was admitted. 

“Q. Will you permit this original record to go out of 
your possession? A. I will not. 

“Q. Will you have prepared a photostatic copy of each 
and every paper constituting this record and hand 
256 them to the Commissioner? A. I have no authority 
to do so. 

“Q. Will you request such authority at my insistence? 
A. I will if it is agreeable to the director of the hospital 
and in conformity with medical ethics. 

“Q. If we are successful in having photostatic copies 
made of this record would you compare these photostatic 
copies with the originals and sec that they are true, accu¬ 
rate and complete copies of the originals before handing 
them to the Commissioner? A. I will if it is agreeable to the 
director of the hospital and in conformity with medical 
ethics.” 
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(Thereupon Mr. Smith read the questions and Mr. Pow¬ 
ell the answers of the cross-examination of the deposition 
of Doctor Jacob Fine, as follows:) 

“Q. To your knowledge. Doctor, would the record have 
the names of the nurses who were in attendance? A. I 
don't think so. It might have some initials placed opposite 
bedside notes but I am not sure. 

“Q. Could the names of the nurses be identified by 

257 these initials? A. I think so. 

“Q. Excluding all medical history, Doctor, and 
basing a judgment purely on objective signs would you still 
maintain a diagnosis of a duodenal ulcer? A. If, by objec¬ 
tive signs laboratory data may be included, then the an¬ 
swer can be made. 

“Q. Just from a physical examination could you make 
a positive diagnosis ! A. I could not make a diagnosis from 
physical examination alone. 

“Q. Are there other kinds of gastro-intestinal hemor¬ 
rhage than from a duodenal ulcer? A. Yes, many. 

“Q. If, on admission to the hospital a person’s icteric 
index was 17.5, is that index ratio consistent with an acute 
alcoholic episode? A. I don't think so.” 

The Court: I have heard it called a good many things, 
but I never heard it called an alcoholic episode. 

‘‘Q. Is such icteric index consistent with a duodenal ul¬ 
cer? A. No. 

“Q. Was there any evidence of glomerulonephritis or 
any other kind of kidney disease whatsoever present dur¬ 
ing the time when he was under vour observation and care? 
A. There was not. 

“Q. Assuming the man you knew as Alexander T. Saxe 

and whom vou treated in 1934 and whom vou saw in 
» • 

258 1935 died of glomerulonephritis was there any rela¬ 
tionship between such a cause of death and any of 

the results of your examination? A. There is a probable 
connection in an observation of a blood pressure reading 
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of 160/110 at the time of admission which led to a diag¬ 
nosis of possible essential hypertension.” 

Mr. Smith: That is all. 

Testimony of Dr. Walter C. Hausheer (Direct 
Examination). 

260 Direct Examination 

Bv Mr. Lvnham: 

w 

Q. Doctor, please state your name. A. Doctor Walter C. 
Hausheer. 

Q. And where do you reside? A. Staten Island, New 
York. 

Q. And what is your profession? A. Physician. 

Q. Doctor Hausheer, will you state from what college or 
colleges you graduated, and when? A. I have a certificate 
of biologv from the University of Pennsylvania; M. D. from 
the University of Pennsylvania; Doctor of Public Health 
from Johns Hopkins. 

Q. Doctor, will you tell us when you took those 

261 respective certificates or degrees? A. 1914, 1918, 
and 1927. 

Q. And in 1927 you took your certificate at Johns Hop¬ 
kins? A. Doctor of Public Health at Johns Hopkins, that 
is correct. 

Q. Doctor, are you the author of any writings on any 
medical subjects? A. Yes, I have written considerable. 

Q. Pertaining to what? A. Intestinal diseases primarily 
when I was with the Rockefeller Foundation, and chest 
diseases in connection with private work and public work. 

Q. When and where? A. Most of these writings were 
when I was with Johns Hopkins, and were published in the 
American Magazine of Hygiene and Public Health, and I 
think my last article appeared in the publication of chest 
diseases and numerous articles in the Rockefeller Founda¬ 
tion. I am medical, assistant medical director for the Pru¬ 
dential. 
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Q. How long have you been assistant medical director 
of the Prudential? A. Twelve years. 

Q. What are your duties as assistant medical director of 
the Prudential Life Insurance Company? A. I pass on 
questionable applications for insurance, whether the com¬ 
pany should go on the risk, and also I am in charge of the 
disability claim work, which are put in some of the 
262 policies. 

Mr. Lynliam: May I approach the bench? 

(Thereupon counsel for the respective parties and the 
reporter approached the bench and the following occurred 
out of the hearing of the jury:) 

Mr. Lynham: In view of your Honor's statement yester- 

dav about the admissibility of this witness’s testimony as 

• • • 

to whether the Prudential would have accepted this risk, 
I would like to make a proffer. 

The Court: You will have to make it publicly and I will 
have to rule in the presence of the jury. I can’t do it pri¬ 
vately. You will have to ask your question and I will pass 
on it. Of course, if there is any argument I will hear it. 
Hut a< far as the question is concerned it will have to be 
made in the presence of the jury. You ask your question 
of the witness in the usual way, and if it is not objected to 
I will not have to pass upon it, but if it is I will rule on it. 

(Thereupon counsel for the respective parties and the re¬ 
porter resumed their places in the court room and the fol¬ 
lowing occurred within the hearing of the jury:) 

Bv Mr. Lvnham: 

• » 

Q. Xow, Doctor llausheer, are you familiar with the con¬ 
sideration, acceptance and rejection of life insurance risks 
by the Prudential Life Insurance Company? A. Yes, sir. 

Q. Doctor, what reliance, if any, does the company place 
on the information given by the applicant in his applica¬ 
tion? 
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Mr. Friedman: Just a moment, I object to that. 

263 The Court: Mr. Lynham, would you like to be 
heard further, because if you would I will excuse the 

jury and hear you: otherwise I will rule. 

Mr. Lynham: I think not, your Honor. I would like to 
make a proffer, and then I want him to testify as to the 
practice of insurance companies in general. 

The Court: Well, on this question I sustain the objection. 

Mr. Lynham: I am offering his testimony for the purpose 
of showing what reliance the Prudential would have placed 
on this particular application, and as to whether the com¬ 
pany considers each one and all of the answers to questions 
propounded to the applicant in the application material to 
the risk. 

The Court: The Court thinks that is a question of law. 
The Court sustains the objection. The Court thinks that 
the testimony proffered is objectionable if objected to, but 
it has not been objected to yet. 

Mr. Friedman: Yes, I object to it. 

The Court: Objection sustained, and another ground on 
which the Court sustains the objection on that is it is in 
the nature of a self-serving declaration made at a time 
when litigation arises about what would have been in the 
physician’s mind at the time an application was filed. The 
Court has no doubt that the question is improper. 

Proceed. 

Bv Mr. Lvnhain: 

Q. Doctor Hausheer, are you familiar with the custom 
and usages and practices of life insurance companies in 
general with respect to the consideration, acceptance 

264 and rejection of life insurance risks? A. Yes. 

Mr. Smith: If your Honor please, I don’t believe 
any foundation has been laid for that question. 

The Court: Well, he says he is, that he has been repre¬ 
senting insurance companies for twelve years. The Court 
thinks you will have to attempt to disqualify him on cross- 
examination. 
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Bv Mr. Lvnham: 

•> V 

Q. Doctor, what reliance, if any, do these life insurance 
companies place on the information furnished by the ap¬ 
plicant in his application? 

Mr. Friedman: I object to that. 

The Court: Mr. Lvnham, of course, it is perfectly obvi¬ 
ous that these insurance companies take these applications 
for the purpose of obtaining information. The Court takes 
judicial notice of that. Now, you place the physician on 
the witness stand to testify to the conditions found in 1934 
in a hospital in Boston. Now, if you want to ask this wit¬ 
ness whether or not the presence of a duodenal ulcer in the 
stomach of this deceased in the winter of 1934 would in¬ 
fluence—would, in his opinion, either cause the rejection of 
the policy or further examination, the Court will permit 
the question, but to simply ask a general question as to 
whether or not the company considers an application—of 
course, they do. 

Mr. Lvnham: I am coining to these specific questions, 
but I wanted to show, in fact, that the company or com- 
1 panics do rely on the information which they receive 
265 in this manner. 

The Court: The Court will permit that particular 
question, although the Court doesn’t see the force of it. 
The Court thinks that would be understood; naturally an 
application is considered before they issue a policy. If 
thev didn't, thev would be out of business in a verv short 
time. 

Mr. Lvnham: Yes, sir, I think they would. Well, for the 
record, then, may I have the answer to the question? 

Mr. Reporter, will you read the question? 

The Reporter (reading): 

“Q. Doctor, what reliance, if any, do these life insurance 
companies place on the information furnished by the ap¬ 
plicant in his application?” 

The Court: The Court won’t permit that question. The 
Court sustains the objection. The Court thinks that to al- 
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low a witness employed by the defendant to generalize on 
matters that are perfectly obvious would tend to mislead 
the finders of fact. The Court sustains the objection. The 
questions will have to be more specific. 

By Mr. Lynham: 

Q. Doctor, I call your attention to Question 6-d in the 
application, which reads as follows: 

“Have you ever been in a hospital, sanitarium, or other 
institution for observation, diagnosis, rest or treatment?” 
the answer to which is “No.” 

I ask you whether if in his answer to that question— 

The Court (interposing): Whether in your opinion. 

By Mr. Lynham: 

Q. I will ask you whether in your opinion, if in his 
266 answer to that question an applicant had revealed 
that he had been a patient in a hospital for a period 
of 15 days, and had been a patient in another hospital about 
a year or so prior to the more recent hospitalization, which 
was between January 16, 1934, and January 30, 1934, 
whether that information would have affected the decision 
of the insurance company with respect to the risk. 

Mr. Friedman: Just a minute, Doctor; I would like to 
register an objection, first, because there is no evidence 
that the insured, or applicant, had been in any other hos¬ 
pital but the Beth Israel Hospital in Massachusetts. 

The Court: My recollection was that the doctor stated 
that the deceased told him he had. Isn’t that correct? 

Mr. Friedman: That is the only place where it appears, 
but there is a direct refutation of that. 

Mr. Smith: In the record is a letter stating that he was 
never treated there. 

Mr. Friedman: In the Presbyterian Hospital, I think, 
is what Mr. Lynham has in mind, and there is a letter from 
the Presbyterian Hospital stating that Mr. Alexander Saxe 
had never been a patient at that institution. 
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The Court: Is it your contention, Mr. Lynham, that a 
statement of the deceased, not a party to this suit, of the 
fact that he had been in another hospital would be evidence 
against the plaintiff in this case? 

Mr. Lynham: Your Honor, we have two points here. We 
have the Beth Israel record— 

The Court (interposing): We are not discussing the rec¬ 
ord now, the only thing the Court knows anything 
267 about at the present time is the statement by the doc¬ 
tor, what is his name? 

Mr. Lynham: Doctor Fine. 

The Court: That he had been in another hospital. Now, 
in that particular statement is it your contention that that 
statement of Doctor Fine could be used as evidence against 
either one of the plaintiffs in this case? 

Mr. Lynham: Yes, sir. 

The Court: An alleged statement of the deceased? 

Mr. Lynham: Yes, sir, and may I call your attention to 
the fact that that same information appears in the Beth 
Israel record? 

The Court: I know, but let’s come to that directly, I 
want to settle this question one question at a time. 

Mr. Lynham: My position is that all of his statements 
with respect to his prior medical treatment and attention 
are competent and binding on him and binding on the plain¬ 
tiffs in this case. 

The Court: They are evidential, they are not conclusive, 
of course. 

Mr. Lynham: They are questions of fact, I admit that. 

Mr. Friedman: Here is the statement of Doctor Fine, 
31st interrogatory, “Do you recall whether he did tell you 
that he had been in the Presbyterian Hospital in New 
York?” 

“Answer: I do recall that in connection with the visit of 
which he spoke he had been in the Presbyterian Hospital.” 

The Court: The Court doesn’t think that is sufficiently 
direct to bind anybody. Now, then, you said something 
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about the record, Mr. Lynham, that there was a record that 
he had been in the Presbyterian Hospital. 

268 Mr. Friedman: Here is a letter also which has 
been introduced by Mr. Lynham from the Presby¬ 
terian Hospital and addressed to Doctor Butnitz of Beth 
Israel Hospital: 

“Replying to your letter of January 17, asking for in¬ 
formation about Alexander Saxe, I would say that we have 
made a careful search of our files but fail to find any rec¬ 
ord of a patient by that name. We have also inquired of 
the Neurological Institute and the Psychiatric Institute but 
thev have no record either. If vou can give us some more 
information, we shall be glad to look further.” 

That letter is dated January 24, 1934. 

The Court: What have you in the record in addition to 
that? You see, Doctor Fine’s statement is almost a guess, 
he doesn’t make the direct statement at all that the deceased 
admitted to him that he had been in the Presbvterian Hos- 

9 > 

pital, as I understand it. 

Mr. Lvnham: Your Honor, I would like to call vour at- 
tention to page 5 of the Beth Israel Hospital, and that is 
this history: 

“The patient was carefully studied at the Presbyterian 
Hospital in New Y^ork and a diagnosis of no ulcer and spas¬ 
tic colitis were made.” 

That is on page 5 at the very top of the sheet; and then 
again, on page 10, referring to this patient’s medical his¬ 
tory, “He gained strength slowly, but he had not been in 
bed at any time. Patient has been carefully studied at the 
Presbyterian Hospital in New York one year ago, 

269 a diagnosis of spastic colitis was made, but no evi¬ 
dence of peptic ulcer was found.” 

And then again, on page 12— 

Mr. Friedman (interposing): It states neither the source 
nor the reliability of that information there. 

9/ 

The Court: Mr. Lynham is relying on the District of 
Columbia statute, which these courts apparently construed 
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as meaning that any sort of a record is evidence for what¬ 
ever weight the jury wants to give it, but this particular 
court has balked on that construction in so far as the Court 
could do it with propriety, in view of the rulings of the 
other judges, but to go so far as to say it can only estab¬ 
lish evidence, to establish evidence of a statement, should 
be evidence of a fact involving the materiality of the repre¬ 
sentation to a life insurance company, this Court rules that 
that particular statement just read by Mr. Lynham in that 
record would not be admissible in evidence. 

Mr. Lynham: Your Honor, may I call your attention to 
one other thing: If the insurance company had been ad¬ 
vised of this Beth Israel record, which is admitted, they 
would have found this other history. 

The Court: But up to this present minute there is noth¬ 
ing in the Beth Israel record that shows that the insured 
told them he had a— 

Mr. Lynham (interposing): This is what he told the Beth 
Israel Hospital. 

Mr. Smith: But the Presbyterian Hospital said he wasn’t 
there, and his mother contradicted it. 

The Court: But what evidence have you outside of 
270 the record that you have brought that he ever was 
in the Presbyterian Hospital? 

Mr. Lynham: Just those two things, Doctor Fine’s depo¬ 
sition and this hospital record. 

The Court: The Court rules that Doctor Fine’s deposi¬ 
tion would not constitute a statement that the deceased 
made that he was ever in the Presbyterian Hospital, and 
the record you have read the Court rules is not evidence in 
this case. 

Now, of course, you already have it in the record that he 
also answered “no,” I believe as to the Beth Israel Hos¬ 
pital, as to any hospital. 

Mr. Lynham: Yes, in the application. 

The Court: That would include both Beth Israel where 
he was for fifteen days in 1934, and any other. Proceed. 
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By Mr. Lynkam: 

Q. Now, going back, Doctor, I call your attention to that 
question and answer in the application, and i want to ask 
you whether if in his answer to such a question the insured 
had stated or revealed that from January 16, 1934, to Jan¬ 
uary 30, 1934— 

Mr. Taylor (interposing): Object to that, your Honor, 
he can only answer yes or no to that question; it is a block 
question, so that dates and time— 

The Court (interposing): 1 don’t think the Court under¬ 
stands the objection. 

Mr. Taylor: It is based on the way the question is framed. 

The Court: You will have to say “in your opinion,” be¬ 
cause he couldn't know what that was. 

271 Mr. Lynham: I didn’t have an opportunity to fin¬ 
ish it. 

The Court: I understand. 

Mr. Taylor: His question should only say if there was 
a “yes” in the blank, because there is no room for details 
in this little bit of a block. It is a yes or no answer that 
could be made, and then there might be an investigation by 
the insurance company, and then we are going into degrees 
of it, but his only answer can be either by a yes or no. 

The Court: That is a fair way to state the question. 

Mr. Lynham: Your Honor, I think the dates are impor¬ 
tant. 

The Court: Oh, yes. 

Mr. Tavlor: But it can’t be shown in this. 

Mr. Lynham: I don’t care about the particular hospital, 
but I think the dates are important in relation to the date 
of the application which was made. 

The Court: There was a question as to whether or not 
he had ever been in a hospital. His answer was “no.” 

Now’, the question is, if the answer had been “yes,” 
w T ould, in your opinion, the insurance company have issued 
the policy, or w’ould, in your opinion, the insurance com¬ 
pany have made a further investigation before it issued the 
policy ? 
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Mr. Lynham: Now, isn’t it conceded or doesn’t the rec¬ 
ord show so far as that he had not only been a patient in a 
hospital, but had been a patient in a hospital for a period 
of 15 days? 

The Court: Now, the point counsel makes is this, that 
he was only required by that application to make a yes or 
no answer, if the application did not require him to go into 
details about the 15th to 30th of January, 1934, or 
272 the Beth Israel Hospital, or any other details; there¬ 
fore, that being so, if the answer had been “yes,” 
w’hat action, in your opinion, would a reputable insurance 
company have taken in connection with that policy; not the 
leading question as to whether they would have done this, 
that, or the other thing. 

Mr. Lynham: As to what they were? 

The Court: As to what they were, the question that is 
allowed is what action would they have taken in that con¬ 
nection, if any? 

We will take a five-minute recess. 

(Thereupon a five-minute recess was had after which the 
following occurred:) 

Mr. Lynham: Your Honor, may I have the Reporter read 
the last statement so I can connect this up? 

The Court: In the Court’s opinion the question should 
be worded substantially as follows: If the answer to the 
indicated inquiry in the application was “yes,” what ac¬ 
tion, in your opinion, w’ould a reputable insurance company 
have taken? 

If you want to ask a different question, the Court will 
rule on it. 

Bv Mr. Lvnham: 

V * 

Q. If the answer to the indicated question in the appli¬ 
cation had been “yes,”— 

The Court (interposing): You had better read the ques¬ 
tion over again. He may have missed it. 
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Bv Mr. Lvnham: 

V * 

Q. Doctor Hausheer, I call your attention to question 6-d 
in the application which reads as follows: 

273 “Have you ever been in a hospital, sanitarium, or 
other institution for observation, diagnosis, rest or 

treatment,” to which the answer was “no"— 

The Court (interposing): And if the answer had been 
“yes.” 

Bv Mr. Lvnham: 

Q. If the answer to this question had been “yes” what 
action, in your opinion, would a reputable insurance com¬ 
pany have taken ? A. In my opinion an insurance company 
would have made further inquiry of the applicant as to the 
details of this hospitalization and requested him to sign 
an authorization permitting the company to correspond 
with the hospital to determine what their findings were. 

Q. Now, would an insurance policy have been issued be¬ 
fore such action had been taken? 

The Court: In your opinion. 

By Mr. Lvnham: 

Q. In your opinion. A. In my opinion no policy would 
be issued until that statement was clarified. 

Q. Doctor, I call your attention to question 7-a, which 
reads as follows: 

“Have you ever had,” and I am not enumerating all 
these other conditions, “Have you ever had abnormal blood 
pressure” to which the answer was “no.” Now, Doctor, if 
the answer to this question had been “yes,” what action, 
in your opinion, would a reputable insurance company have 
taken f 

Mr. Taylor: Just a minute, objection. 

The Court: Now, Mr. Lvnham, is there any evi- 

274 deuce that the applicant had ever been told that he 
had an abnormal blood pressure? 

Mr. Lynham: I don’t know, your Honor. 
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The Court: Then, the Court doesn’t think the question 
is admissible. If he didn’t know it, he couldn’t answer any¬ 
thing he didn't know. 

Mr. Lvnham: But there is no evidence that he didn’t 
know. 

The Court: I think the burden is on the defendant to 
show that he did. 

Mr. Lynham: Of course, it is mv position that it is im¬ 
material whether he knew it or not, for the purpose of this 
question. 

The Court: Why? 

Mr. Lynham: Because it shows a fact. 

The Court: It doesn’t make any difference what was the 
matter with him, he may have had cancer, but if you ask 
him and he doesn’t know it, the only thing for him to say 
is “no,” or else say nothing, as long as he is truthful. 

Mr. Lynham: But I say it is an uncontroverted fact that 
he had abnormal blood pressure. 

The Court: But as far as the Court’s recollection goes 
there is no evidence that he knew that he had abnormal 
blood pressure, and the Court also thinks, in any event, that 
the question is improperly worded because “abnormal” is 
too indefinite, and while the Court is not a physician—well, 
maybe it would be improper for me to make the statement 
I was about to make about 150—if a man gets mad 
275 his temperature runs up, or if he gets excited. If I 
go to a doctor to have my temperature taken, it will 
run up. 

Mr. Lynham: Of course, the question is how much. I 
think it is one of degree. 

The Court: Most people are affected by the idea that 
there is something wrong with them and that sends their 
blood pressure up. One hundred sixty isn’t a great blood 
pressure, even a layman knows about that. 

Mr. Lynham: What about the 110 diastolic? 

The Court: I don’t know about that, but the burden 
would be on the defendant to show that he knew that there 
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was something: wrong with his blood pressure. If he an¬ 
swers “no” in good faith, the policy shouldn’t be contested 
on the ground that he made an untrue statement, and the 
burden is on the defendant to show that he did know. 

Mr. Lynham: Then the Court rules that the question with 
respect to abnormal blood pressure is inadmissible? 

The Court: Is inadmissible. You may have your excep¬ 
tion. 

Bv Mr. Lynham: 

Q. Now, Doctor, I call your attention to question 9-a in 
the application which reads as follows: 

“Have you ever consulted or been attended by a physi¬ 
cian or other practitioner during the past three years? 
Give dates, complaints, doctors’ or practitioners’ names 
and addresses,” to which the answer was “no.” 

Now, Doctor, if the answer to this question— 

The Court (interposing): Now, there is a different situ¬ 
ation. Mr. Lynham. The request is made, if the an- 
276 swer is “yes” the request is made that he give names 
and dates, so you are not restricted as you were in 
the other instance. 

Proceed. I just wanted to call your attention to that, in 
fairness. I presume there is a place there for him to give 
the information desired in the application. 

Bv Mr. Lvnham: 

• * 

Q. If the answer to this question had been “yes,” and 
if he had disclosed, in response thereto, that he had con¬ 
sulted Doctor Fine, or that he had consulted a physician— 

Mr. Taylor (interposing): Objection, your Honor. Doc¬ 
tor Fine was a surgeon. 

The Court: I don’t understand Doctor Fine wasn’t quali¬ 
fied to practice medicine. As a matter of fact, he did prac¬ 
tice medicine as far as his statement was concerned is mv 

* 

understanding. The mere fact that he specialized in sur¬ 
gery would not disqualify him from practicing as a physi¬ 
cian. 
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Mr. Taylor: Xo, that is correct, your Honor. 

Mr. Lynliam: Read the question as far as it went. 

The Reporter (reading): 

“Q. If the answer to this question had been ‘yes,’ and 
if he had disclosed, in response thereto, that he had con¬ 
sulted Doctor Fine, or that he had consulted a physician—” 

Mr. Taylor: The second part I withdraw the objection to, 
if he had consulted a physician. 

By Mr. Lynliam: 

Q. If he had consulted a physician or been attended by 
a physician at least once each day for a period of 
277 fifteen davs within three vears, and had been during 
that same time attended by at least three other phy¬ 
sicians, in yorr opinion, then what action would a reputable 
insurance company have taken ? 

The Court: I don’t want to interfere too much, but don’t 
you think you ought to put in there, or add to the question 
the fact that during that period of fifteen days he was trans¬ 
acting his business as an architect, and at one time, with 
the consent of his physicians, he had in his room other 
architects? Isn't that testified to? 

Mr. Lynliam: Your Honor, it is testified to, but it is con¬ 
tradicted by Doctor Fine’s deposition. 

Mr. Friedman: There is nothing in Doctor Fine’s testi¬ 
mony touching on that point at all. 

The Court: I didn’t remember that there was and, of 
course, if it is contradicted, that is a different matter. 

Mr. Lynliam: Let's see if this is it, what I have in mind. 
I say, “Have you ever been consulted by Alexander T. 
Saxe?’’ 

“Answer: Yes. 

“Question: When? 

“Answer: On January 15, 1934. 

“Question: Did you see him on a later occasion? 

“Answer: T saw him every day thereafter up to and in¬ 
cluding January 30,1934, and again once in February, 1935. 
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“Question: On these occasions was Mr. Saxe sick or 

well? 

278 “Answer: He was sick save on the last occasion 
when he was at his work. 

“Question: You mean by the last occasion, 1935? 

“Answer: Yes. 

“Question: At any time between January 15, 1934, and 
January 30, 1934, was Mr. Saxe confined to bed? 

“Answer: He was confined to bed from January 16,1934, 
to January 30, 1934.” 

The Court: Well, I made the suggestion because I felt 
it was fair to vou. If I were counsel on the other side 1 
would rather you would leave it out; as the fellow stated 
when he asked the girl to marry him in the moonlight, and 
then when she asked him if he had anything more to sav he 
said he had said too much already. 

Mr. Lynliam: Read the question. 

The Reporter (reading): 

“Q. If he had consulted a physician or been attended by 
a physician at least once each day for a period of fifteen 
days within three years, and had been during that same 
time attended by at least three other physicians, in your 
opinion, then what action would a reputable insurance com¬ 
pany have taken?” 

The Court: Answer the question. 

The Witness: In my opinion the company would have re¬ 
quested authorization from the applicant to allow the com¬ 
pany to communicate with the physicians whose names and 
addresses he supplied, thereby permitting the physicians 
to furnish the company with the details of their findings. 

Mr. Friedman: Do vou mean the Prudential Insurance 
Company ? 

279 Mr. Lvnham: Any company. 

Mr. Friedman: I am asking to what company the 
doctor refers. 

Mr. Lvnham: Any reputable insurance company. 

Mr. Friedman: Oh, is that what you are referring to? 

The Witness: In answer to the question, yes. 
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By Mr. Lyiiham: 

Q. Now, Doctor, I call your attention to question 10-a in 
the application, which reads as follows: 

“Have you ever had (answer yes or no)," and one of the 
specific diseases is the disease of the kidneys, to which the 
answer was “No." 

Mr. Smith: That is objectionable for the same reason, 
your Honor, no evidence that he knew he had any disease. 

The Court: That is the Court’s recollection, that there 

is no evidence that he knew he had anv kidnev trouble. 

» • 

Mr. Lvnhain: My position with respect to that is the 
same as that relating to abnormal blood pressure. The 
proofs of death furnished by these claimants show that he 
had died from nephritis with which he had suffered for ten 
years. 

The Court: What shows it? 

Mr. Lvnhain: The proofs of death furnished by these 
claimants and the certificate of death. 

The Court: Your contention, then, is that the fact that 
he had such a disease is some evidence that he knew it? 

Mr. Lynham : Yes, sir. 

The Court: You see, the evidence in this case is, Mr. 
Lynham, that after that attack in 1934 he played baseball 
after that, as I remember it, and the Court thinks it 
280 would be a very harsh thing to say that it was a pre¬ 
sumption that he knew he had kidney trouble. The 
Court thinks the burden is upon the defendant, and should 
be upon the defendant, to show that he knew that he had 
these specific diseases, and the Court sustains the objec¬ 
tion. 

Mr. Lynham: Of course, my position with respect to that 
is whether or not he knew it is immaterial. This hypo¬ 
thetical question is based upon the evidence before the 
Court in the record. 

The Court: But, you see, he is asked specific questions 
in the application, and the issue before the Court is whether 
he made false statements. That is one of the issues. The 


67 


Court thinks, in so far as he was able to know, there is no 
evidence whatever and nothing to indicate that he did think 
he was not in good health at the time lie made that applica¬ 
tion and, therefore, the Court thinks the objection should 
be sustained. 

If you have something in point—this is an important 
matter, and the Court is not, I started to say arbitrary in 
the case, of course the Court is not supposed to be arbitrary 
in any event, but if there is anything you want to argue, 
the Court will excuse the jury. 

The courts, however, in the absence of something the 
Court hasn’t in mind at all, hold that if he answers the ques¬ 
tion in good faith, that is all that can be required of any¬ 
one in an application to an insurance company. There are 
a great many reasons for that, and one is this: A man may 
have, or a woman may have, an obscured, slight dis- 
281 ease, and if the insurance company be permitted, in 
the absence of bad faith, to go back through a man 
or woman’s life in order to defeat an insurance policy, that 
would be bad policy. 

Mr. Lvnham: That is true, but vou are not referring 
now to the question of prior hospitalization? 

The Court: No, I am referring to this, where a man is 
asked if he had kidney trouble and, in good faith, he says 
no, that releases him from responsibility. The Court hasn’t 
restricted you at all about his alleged untrue statements 
about his hospitalization. 

Mr. Lvnham: I believe I have stated my position with 
respect to those questions fully, your Honor. 

By Mr. Lvnham: 

Q. Now, I call your attention again to question 10-a, 

“Have you ever had (answer yes or no) dizziness, loss 
of consciousness,” and the answer was “no.” 

The Court: Was there any evidence that he fainted from 
time to time? I don’t remember any. 

Mr. Lvnham: That is in his medical history in the Beth 
Israel Hospital records. 
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Mr. Smith: Same objection. 

Mr. Friedman: Same objection. 

The Court: The Court sustains the objection. 

Mr. Lynham: On the same ground? 

The Court: Yes, sir. 

By Mr. Lynham: 

Q. 1 call your attention to question 10-a, “Have you ever 
had (answer yes or no) gastric or duodenal ulcers,” to 

which the answer was “no.” 

2S2 Mr. Smith: Same objection, your Honor. 

The Court: The Court sustains the objection. 

By Mr. Lynham: 

Q. Doctor, taking those two questions and answers to¬ 
gether— 

Mr. Smith (interposing): AVliat questions? 

Mr. Lvnham: Wait a minute and I will tell vou. 

Bv Mr. Lvnham: 

• % 

Q. Question 6-d, “Have you ever been in the hospital, 
sanitarium, or other institutions for observation, diagnosis, 
rest or treatment,” to which the answer is “no,” and ques¬ 
tion 9-a, “Have you consulted or been attended by a physi¬ 
cian or other practitioner during the past three years? Give 
dates, complaints, doctors’ or practitioners’ names and ad¬ 
dresses," to which the answer is “no,” taking those two 
questions, if the answer had disclosed the information with 
respect to those two questions which I have already called 
to your attention, what action, in your opinion, would a 
reputable insurance company have taken with respect to 
the application? 

Mr. Friedman: Object, he has already answered. 

The Court: Your objection is based on the fact that the 
question has already been answered, isn’t it? He has stated 
that there would be further investigation. 

Mr. Lynham: Yes, sir, I wanted to tie it up. 
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The Court: I am going to admit it because it will neither 
add to nor take away from anything that has been said. 

By Mr. Lynham: 

Q. Can you answer the question, Doctor? A. In 

283 the event of an affirmative answer to those two ques¬ 
tions which you just quoted, a reputable insurance 

company would have made inquiry. They would first have 
obtained authorization from the applicant to make inquiry 
of the physicians or hospitals; then would have made in¬ 
quiry from the physicians or hospitals or both, as to their 
findings and conclusions concerning the applicant. 

Q. Now, Doctor, if as a result of this investigation the 
hospital record indicated that the applicant had been hos¬ 
pitalized for a duodenal ulcer what action, if any, would a 
reputable insurance company have taken with respect to 
that ? 

The Court: 'What is the question, Mr. Lynham? 

Mr. Lynham: If, as a result of the investigation, the 
hospital record had disclosed that the applicant had been 
hospitalized for a duodenal ulcer, what action, if any, would 
a reputable insurance company have taken? 

Mr. Friedman: Object. 

The Court: In your opinion. 

By Mr. Lynham: 

Q. In your opinion, with respect to the application. 

Mr. Friedman: Just a minute, I object. 

The Court: The Court overrules that objection. 

The Witness: In the event the diagnosis or suspected 
diagnosis was a duodenal ulcer within three to five years, 
the applicant would have been rejected without further in¬ 
quiry. 

By Mr. Lynham: 

Q. Now, Doctor, you have examined the copy of the Beth 
Israel Hospital records which have been admitted in 

284 evidence, have you not? A. Yes, I have. 
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Q. Now, Doctor, I want to ask you this: In your opin¬ 
ion do those hospital records substantiate a final diag¬ 
nosis of duodenal ulcer f A. In my opinion the most logical 
diagnosis that could be reached from those records would 
be a duodenal ulcer. 

Q. Do you want to refer to the record? A. Yes, I would 
like to see those x-ray findings. 

The Court: He made a statement under oath in the rec¬ 
ord: he certainly couldn’t make a statement under oath 
without seeing the record, and now to say that he wants to 
see the record doesn’t leave a verv good taste in vour 
mouth. 

Mr. Lvnham: I wanted to have him see the x-rav record, 
your Honor. 

The Court: All right. 

The Witness: In my opinion the conclusion is justified 
primarily from the history, and it is somewhat substan¬ 
tiated, although not entirely so, by the x-ray findings. 

By the Court: 

Q. Doctor, I came near asking Doctor Fine yesterday, 
or Doctor Pope, before I caught myself: An x-ray will 
show duodenal ulcer, will it? A. Do you want me to ex¬ 
plain ? 

( c ). Yes. A. Of course, the only thing the x-ray will show 
are shadows, and intestines are in constant movement, and 
a picture taken at a particular moment wouldn’t show a 
general but a particular motion, and you might take 
285 it on another date and catch it in a position that 
would reveal the ulcer. 

Q. An ulcer will show in an x-ray, will it? A. It should 
show in a repeated series, but would not show in a single 
series. 

The Court: Proceed. 

The Witness: These x-rays do indicate that there is a 
stricture between the duodenal cap, that is a little knob on 
top of the first part of the intestine below the stomach; fol- 
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lowing that constriction there is a narrowing, in mv 
opinion, that might be interpreted as a former scar or 
former ulcer, that had temporarily healed at the time the 
films were taken. 

In fairness, I think I could say you should get different 
opinions regarding that, but taking the history in the case 
and the record of the hospital I think one would be justified 
in concluding that the diagnosis of duodenal ulcer was cor¬ 
rect. 

By Mr. Lynham: 

Q. Doctor, in your opinion does that hospital record indi¬ 
cate whether or not Saxe had abnormal blood pressure? 
A. This hospital record very definitely shows a high dia¬ 
stolic pressure, and shows systolic pressure somewhat 
above normal. 

Q. Doctor, are you familiar with the Garfield records 
which have been introduced in evidence? A. I saw them 
yesterday, yes. 

Q. You have gone through them, have you? A. Yes, sir, 
I looked them through yesterday. 

Q. Doctor, in your opinion do those records show 
286 abnormal blood pressure? A. Yes, sir, these records 
without any question do show high blood pressure, 
both diastolic and systolic. 

The Court: Now, that was when, Mr. Lynham? 

Mr. Lynham: That was in December, 1937, and January 
of 1938. * 

Mr. Smith: That was in the last illness, your Honor. 

The Court: January of 1938, that’s right; he was re¬ 
moved on the 19th, I believe. 

Mr. Friedman: He entered the hospital on the 19th. 

Mr. Smith: He entered Garfield Hospital on December 
29, 1937, and he was taken out of there on January 19,1938. 

By Mr. Lynham: 

Q. Doctor, in your opinion do those records show a dis¬ 
ease of the kidneys? A. Yes. 
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Q. And will you point out to us wherein they do show 
such a disease? A. Very definitely, the urine shows al¬ 
bumin, he has edema or swelling of the ankles, he has this 
hypertension or high blood pressure. 

Mr: Taylor: May it please your Honor, may we ask what 
they are searching for so we will know if it is objectionable? 
This is the last illness. 

Thb Court: I don’t know what he is leading up to. 

Mr. Lvnham: I am going to tie this up with his prior 
hospitalizations. 

The Court: Sir? 

Mr. Lynham: I am going to tie this up with his 
287 prior hospitalizations. 

The Court: Of course, if the doctor is prepared to 
testify that he couldn’t have had that condition without its 
existing at the time of the application, if that is the crux of 
it, it is admissible. 

Mr. Lynham: I am going to show that it is a continuation 
of the symptoms found in one and in the other. 

The Court: The Court can’t stop him from testifying to 
it if he wants to do it. 

By Mr. Lynham: 

Q. Doctor, can you find in either one of those records, 
first, any connection between the hospitalization and his last 
illness ? 

The Court: No, could he have been in the condition he 
was in in Garfield Hospital if he hadn’t had the condition in 
1936? If you want to ask the doctor whether or not he 
could have been in the condition he was in in Garfield Hos¬ 
pital between the 29th of December, 1937, and the 19th of 
January, 1938, according to the records unless he had had 
kidney trouble at the time he made this application, if you 
want to ask him that question the Court will permit it. But 
to ask him if there was any connection, it is too indefinite. 

Mr. Lynham: Let me read from the autopsy findngs and 
ask him if he can testify from those. 
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The Court: I know he read from autopsy findings. An 
autopsy may show something that would not be observable 
without the autopsy. 

Mr. Lynham: We already have the autopsy in evidence. 

The Court: That doesn’t make any difference; if 

288 you couldn’t diagnose without an autopsy, without 
killing the man, then you couldn’t make it at all. 

Mr. Lynham: I don’t get your Honor’s point. Would 
you mind explaining it again? 

The Court: If you have to kill a man to find out whether 
he had a kidney disease—of course, it had no bearing on the 
diagnosis made during his life; now, if you can show that 
in Garfield Hospital he had a condition that must have 
existed at the time he made application, the Court will per¬ 
mit it, but when you go into the autopsy you go into some¬ 
thing which could not have been diagnosed by a physician 
during the man’s lifetime. If you have got to cut a man 
open, kill him, to find out wiiether he had cirrhosis of the 
liver, how’ can you say during his lifetime that there w’as 

anv cirrhosis of the liver? 

•> 

Proceed and ask the question. 

Bv Mr. Lvnham: 

V •> 

Q. Doctor, from the Garfield Hospital record can you give 
an opinion as to the possible duration of that illness? 

Mr. Friedman: Object. 

The Court: No, the Court thinks that is too indefinite. 
The only question the Court will permit is one that is in 
substance this: that from the condition of the patient dis¬ 
closed in the records of Garfield Hospital from December 
29, 1937, to January 19, 1938, w~as in your opinion the de¬ 
ceased afflicted with kidney trouble, if that is what you 
want, whatever your question is, at the time he made the 
application for insurance. What is your opinion with re¬ 
spect to that, Doctor? 

289 Mr. Friedman: Just a minute, with all due defer¬ 
ence to the Court’s opinion, I would like to make my 
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objection, because that doesn’t show that the insured knew 
that he was suffering from any disease at the time the ap¬ 
plication was made. 

The Court: What the Court ruled was that that was the 
only sort of question that could properly be framed, but in 
the absence of evidence that the deceased knew’ he had any 
kidney trouble at the time he made the application, the 
question would still be objectionable on the ground that we 
were discussing, that the applicant is only required to use 
absolutely good faith, and that the burden is upon the defen¬ 
dant to show that he knew, or had reason to believe, that he 
was afflicted with the disease at the time he made the appli¬ 
cation. The Court sustains the objection. 

Mr. Lynham: I believe those are all the questions I have, 
Doctor. 

Testimony of Adolph K. Waterbal (Direct Examination). 

300 Q. Now, then, state from his appearance and your 
observation of him w’hat was the condition of his 
health between December, 1934, and December, 1936. 

301 Mr. Lynham: If your Honor please, I w’ould like 
to make an objection to this question and this line of 

testimony. I don’t think it is responsive to any of the issues 
in the case that bears relationship to the question I asked 
Doctor Hausheer as to whether or not there w*as any connec¬ 
tion between his hospitalization in 1934 and the cause of his 
death. 

Now, the purpose of this witness’s testimony, as I under¬ 
stand it, is to show that this man was active and apparently 
in good health, and, as I say, it is not responsive to any of 
the issues in the case. 

The Court: Well, it could only be admitted for what it 
is worth. It might throw’ some light on the good faith of his 
answers. 

Mr. Smith: Well, it goes deeper than that, your Honor. 
It goes to the materiality of the hospitalization in 1934. In 
other words, if a man w r as in a hospital in early 1934, and 
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for the next three years he was playing baseball and foot¬ 
ball, there couldn't have been much wrong with him while 
he was in there. 

The Court: The Court thinks, in view of the fact that 
this is a lay witness, to ask him what was the condition of 
the deceased’s health would be a question he couldn't an¬ 
swer, and all lie could answer would be about his condition 
and his activities. That would be admissible. 

Mr. Lvnham: My objection is overruled:' 

The Court: It is overruled. The only theory upon which 
it could be sustained is that the Court has said that the 
burden is upon you to show the bad faith of these an¬ 
swers. 

.‘102 The Court thinks that would be a highly technical 
objection, and the Court overrules your objection. 

Mr. Smith: I will reframe the question, your Honor, in 
accordance with your suggestion. 

Bv Mr. Smith: 

C t >. From the insured's appearance and your observation 
of him during the period from December, 1034. through 
1036, what would you say was the apparent condition of his 
health? A. As far as 1 can recall he was as active as any 
one of us, and he did quite a bit of work. He was in line with 
any one of the four which were in the same office at the time, 
and he produced, among others, several manuals which one 
could usually interpret as a normal type of work, consider¬ 
ing the qualification that he had. They were highly tech¬ 
nical manuals and involved a great deal of computations, 
and I think he was as active as me or anyone else. 

Q. Well, did he appear to be healthy to you? A. He did. 

Q. Did you ever know him to be sick, of your own per¬ 
sonal knowledge? A. Xot to my knowledge. 

Mr. Smith: Thank you. 

The Court: When was this application filed? 

Mr. Smith: November, 10.36, your Honor, almost three 
years after the hospitalization in Boston. 

The Court: Any questions? 
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Mr. Lynham: I have none. 

Mr. Friedman: No. 

Testimony of George Ekerson Fischer (Direct 
Examination). 

304 Q. State whether or not he appeared to be an ac¬ 
tive man. 

Mr. Lynham: May it please the Court, may I have the 
same objection to this line of testimony;' 

The Court: Yes. 

Tiu* Witness: Yes, he was. 

By Mr. Smith: 

( t >. Now, please state from liis appearance and your 

305 observation of him, what was the apparent condition 
of his health during the years from 1934 through 

193(5. A. It appeared to me to be* very good. 

Q. To your knowledge was he sick during that time? 
A. No. 

Mr. Smith: That is all. 

Mr. Friedman: No questions. 

Mr. Lynham: No questions. 

Testimony of Charles Klemm Agle (Direct Examination). 

306 C t ). You would say you knew him through 1935 and 
maybe all of 193(5? A. Yes, all through 1935 and ’36. 

( L ). Now, during that time state whether or not he ap¬ 
peared to lie an active man. A. He was very active, vigor¬ 
ous in his work, and seemed to have an enthusiasm for it. 

Q. Now, please state from his appearance and your ob¬ 
servation what was the apparent condition of his health. 
A. Very good. 

Q. Did vou ever know him to be sick during that time? 
A. No. 

Mr. Smith: That is all. 



Testimony of Perry W. Shepherd (Direct Examination). 

.‘SOS C t ). Through the season of 1035, let's say beginning 
in August of 1935, ami in 1936 did you play baseball ! 
A. 1 played baseball with him in the summer of 1936. 

309 Bv the Court: 

(^. How often.’ A. We averaged two games a week. 

Q. And he would play.' A. Yes, Mr. Saxe was a pitcher, 
and we had two pitchers on the team and they would alter¬ 
nate. 

Q. Would he pitch a full game usually.’ A. Oh, yes, lie 
would pitch a full game, and during the winter we bowled 
every week. 

By Mr. Smith: 

( t >. Did you play ball on the team in 1935.’ A. Xo, 1936. 
(,). Did you bowl with him during the winter of 1935-36’ 
Mr. Lvnham: For tin* sake of the record I make the same 
objection. 

The Court: Yes. 

The Witness: Yes. 

By Mr. Smith: 

( t >. Do you have a photograph of the ball team there, Mr. 
Shepherd.’ A. Yes. 

Q. Can you point out which one is be (handing a photo¬ 
graph to the witness)A. The second from the left in the 
lower row. 

Q. Is that a good likeness ' A. Yes. 

By the Court: 

Q. When was the picture taken.’ A. It was taken in the 
summer of 1936. 

310 The Court: Let me see it; the second from the left 
in the lower row’ 

Mr. Smith: In the lower row. 

I offer this in evidence, your Honor, and would like to 
show it to the jury. 
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Mr. Lynham: Let us take a look at it. 

Mr. Smith: Surely. 

(Thereupon the photograph was received in evidence and 
was marked by the reporter “Plaintiff Jane Saxe Exhibit 
Xo. 6," and was exhibited to the jury.) 

Mr. Smith: That is all. 

Mr. Friedman: Did you see him in 1936? 

The Witness: Xo, to the best of my recollection he left 
the organization I was with in 1936, and 1 didn't see him 
but once or twice after that. 

By Mr. Friedman: 

Q. When was the last time you saw him? A. That is 
hard to say. I can't remember. It was in the late sum¬ 
mer of ’36. I couldn’t give a definite date. 

Mr. Friedman: That is all. 

By Mr. Smith: 

Q. I have one more question: Do you know Mrs. Jane 
Saxe, the plaintiff in this case? A. Yes. 

Q. Will you point her out? A. Yes (indicating the plain¬ 
tiff Jane Saxe.) 

Q. Do you know whether or not the insured brought Mrs. 
Jane Saxe to any of these baseball games with him? A. 
Yes, she came quite frequently with him. 

311 Q. From your observation of the insured during 
the time you knew him was he in apparent good 

health? A. Yes, from what I could tell. 

Q. Did you ever know him to be sick during that time? 
A. Xo, only maybe a cold, something of that sort. 

Mr. Smith: Any questions ? 

Mr. Lynham: Xo questions. 

Testimony of John Burroughs Coryell (Direct 
Examination). 

312 Q. Xow, did you know the insured, Alexander T. 
Saxe? A. I did. 

Q. Was he employed in the same organization? A. He 
was. 
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Q. How long had you known him? A. I knew him ever 
since he came into the organization. 

Q. When was that ? A. He came in 1934, as I recall. I 
was there when he came in. 

Q. Did you see him frequently during that time? A. I 
saw him frequently. 

Q. State whether or not he appeared to be an active man. 
A. He appeared to be a very active man. 

By the Court: 

Q. Why do you say “very active”? A. Because most of 
my association with him was in athletics. 

Q. Go into detail. A. When Doc Saxe, as we called him, 
came in, we were talking about organizing a baseball team. 

Q. What year was that? A. 1935. We were talking 
about organizing a baseball team, and Doc and I were both 
interested in athletics, and he and I together did all the 
work on the baseball team. It turned out that he was the 
manager and I was the captain. Ho pitched and I caught. 
He pitched most of the games. We played an average of 
two games a week and Doc would pitch both games or start 

both games. He might be knocked out, but he would 
313 start both games; and we played football in the fall. 

We played the first game with George Washington. 

By Mr. Smith: 

Q. When was that? A. In the fall of ’35. 

Q. Did you do that in the fall of ’36 ? A. In the fall of 
’36. 

Mr. Lynham: I would like to note an objection to that. 

The Court: Yes. 

Bv Mr. Smith: 

Q. State, from your observation of him and association 
with him in athletics, what was the general appearance of 
his health in 1935 and ’36? A. It was very good; it had to 
be good because it was very hot, either pitching or catch¬ 
ing. If you are playing in the outfield it isn’t so bad, but 










so 


if you are pitching- or catching a game—this is hard ball, 
not soft ball—he has to be good. 

Testimony of Dr. Edward A. Krause (Cross-examination). 

324 Q. Do you explain to the applicant what a duodenal 
ulcer is.' A. No, sir. 1 don’t believe that is necessary. 
Q. 1 am not asking you whether it is necessary, but do you 
explain to the applicant what a duodenal ulcer is? A. No, 
not unless the applicant gives us a history of some stomach 
disturbance, and then we attempt to bring that out by a 
question. Dyspepsia, for instance, may I bring that out? 

Q. You don't explain dyspepsia, do you? A. No, or gall 
bladder disease. 

Bv the Court: 

Q. Well, if a person had a gall bladder disease he would 
know what that was, but if you asked him if he had a duod¬ 
enal ulcer he wouldn't know whether you were talking 
about his stomach or the top of his head. A. But, your 
Honor, if he had been treated for anything of that kind he 
would know. 

Mr. Tavlor: I ask that that be stricken out. 

The Court: There has been no such testimony in the case. 
Objection sustained. 


Testimony of Mrs. Blanche Hannon Kavanagh (Direct 

Examination). 
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( t >. Did you know plaintiff’s husband, Alexander T. 
Saxe? A. Yes, sir. 

Q. How long have you known him? A. Well, from the 
latter part of 11)34 or the first part of '3b: I am not certain. 
1 think it was December, 11)34. 


Q. And you knew him how long? A. Well, up to the 
time he died. 

Q. Between 1934 and December, 1936. did you ever know 
him to be sick? A. No. 
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Q. Was he an active man? A. Very. 

Q. Did he engage in sports ? A. Yes, he did. 

Q. From your observations of his appearance and activ¬ 
ity, would you say he appeared to be a healthy man ? 

Mr. Lynham: May I have the same objection, your 
Honor ? 

The Court: Yes. 

Mr. Smith: That is overruled? 

The Court: Yes. 

By Mr. Smith: 

Q. Will you answer the question? A. I don’t remember 
what you said. 

Q. Did he have the appearance of being a healthy 
328 man? A. Yes, very. 

• ##**###*# 

335 The Court: It is perfectly obvious. The Court a 
few minutes ago refused to admit the statements 

made by the decedent out of the presence of Gertrude Saxe, 
and it is obvious that statements of Jane Saxe out of the 
presence of Gertrude Saxe are inadmissible in evidence. 

By Mr. Smith: 

Q. What happened after you got home that night, Mrs. 
Kavanagh? 

Mr. Friedman: Just a minute, please. Don't testify to 
anvthing Jane told vou after vou got home. 

336 By Mr. Smith: 

Q. What she did and what was said. 

Mr. Friedman: No, no, no, not what she said; that is 
what I objected to. 
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Mr. Smith: This is with reference to another matter. 

Mr. Friedman: Xo matter whether it is with reference to 
another matter, or not. 

The Court: If you want to come up to the bench and tell 
me what it is. 

(Thereupon counsel approached the bench, the witness re¬ 
tired from the witness stand, and the following occurred 
out of the hearing of the jury:) 

Mr. Smith: Xow, if your Honor please, the deceased told 
Jane out at the hospital about this previous hospitalization, 
and told her to go down to the insurance company and tell 
them about it, and she called Mr. Moore, the agent, from 
Mrs. Kavanagh's apartment while Mrs. Kavanagh was 
there, and Moore stated he couldn't answer the question 
about the hospitalization, whether it would void the policy, 
or not. and he would make an appointment with Brine, who 
was the manager of the company, and he made an appoint¬ 
ment with Brine for the next morning, and they went down 
to see him. 

The Court: How would that be competent ? 

Mr. Friedman: I think it would be to this extent; she 
could show a telephone conversation to the representative of 
the insurance company. 

The Court: What has that to do with the case? 

Mr. Friedman: It leads up to the next issue. 

Mr. Smith: On the question of waiver. 

337 The Court: Do you claim that there was a waiver ? 

Mr. Smith: Yes. 

The Court: I didn't understand what you were driving 
at. 

Mr. Friedman: Neither did I. 

Mr. Lynham : Well, I object to that. 

The Court: Xo; strictly speaking, what led up to the con¬ 
ference is not admissible, but I guess it is admissible, too, 
in order to make sense, how it happened. 

Mr. Lynham: I object to anything of the sort not binding 
on the company. 
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The Court: It is only relevant to show that a conference 
took place. 

Mr. Lynham: I don’t see that it is relevant. 

The Court: It would be a question as to whether it was 
a legal representative of the company, or not. 

Mr. Lynham: As far as any conversation they had be¬ 
tween themselves as to why they should call in an insurance 
company, or what was said, certainly cannot be binding on 
the insurance company, if they testify that this gentleman 
was called, and I can bring the agent here to rebut that, and 
will do it, but I can’t rebut any conversation out of the pres¬ 
ence of an agent of the company. 

Mr. Friedman: She is going to say that Jane, in her 
presence, called up and made an appointment with a repre¬ 
sentative of the life insurance company. 

The Court: The Court will permit it. 

Proceed. 

(Thereupon counsel returned to the trial table, the wit¬ 
ness resumed the witness stand, and the following 
338 occurred in the hearing of the jury:) 

Bv Mr. Smith: 

Q. Xow, what happened after you arrived at your apart¬ 
ment, on the night of December 29? A. After we came home 
from the hospital? 

Q. Yes. A. Mrs. Jane Saxe called Mr. Moore. 

Q. AYlio was Mr. Moore? A. The Prudential agent from 
whom she had bought the insurance, and told him that a 
change of beneficiary had been asked for. 

Bv Mr. Lvnham: 

V •< 

Q. Did you hear this conversation over the telephone? 
A. Yes. 

Q. Did you hear both ends of it? A. 1 couldn't very well 
hear both ends of it. 

Q. You didn’t hear Mr. Moore’s voice at all? A. Xo. 

The Court: She can only state what she heard. 

Mr. Smith: I will ask her another question: 
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Bv Mr. Smith: 

Q. What happened after this telephone conversation ? 

Mr. Lynhani: We haven't got past the telephone conver¬ 
sation yet, and I would like to have my objection noted with 
respect to the telephone conversation. 

The Court: The Court thinks the objection should be 
overruled. I don't know what is going; to happen hereafter. 

Proceed and ask your question. 

Bv Mr. Smith: 

* 

339 Q. What happened as a result of that telephone 

conversation? A. Mr. Moore made an appointment. 

Mr. Lynhani: 1 object on the same ground. 

By Mr. Smith: 

Q. Go ahead. A. Mr. Moore made an appointment with 
Mr. Brine for Mrs. Jane Saxe to go to see him. I guess he 
is superintendent. 

The Court: Of course, it would be much better to have 
Mrs. Jane Saxe testify. The objection is highly technical. 
The Court thinks counsel may have some reason that the 
Court doesn't know about and, therefore, it should be Jane 
Saxe who should testify. 

Mr. Smith: This is a corroborating witness, your Honor. 

The Court: But a corroborating witness can’t testify to 
something he doesn't know about. 

Mr. Smith: We will connect it up. 

By Mr. Smith: 

Q. As a result of this conversation did Jane Saxe tell 
you that there was an appointment with Mr. Brine? 

Mr. Lynhani: Object. 

The Court: The objection will have to be sustained: the 
Court has explained that to you. 

By Mr. Smith: 

Q. All right. Now, on December 30, Mrs. Kavanagh, did 
you call on Mr. James Brine? A. Yes, sir. 
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Q. Who was present ? 

Mr. Lynhani: What was the date? 

340 Mr. Smith: December 30. 

The Witness: Mrs. Jane Saxe and mvself and Mr. 
Brine met in his office. 

By Mr. Smith: 

Q. Now, where was this office? A. Well, J could be 
wrong: I think it is the Denrike Building. 

Q. Do you recall what conversation took place between 
Mrs. Jane Saxe and Mr. Brine at that time? A. Yes, sir, I 

do. 

Q. Will you tell us what she told him and what he said 
to her? A. She told him that she had called on her husband 
the evening before, and he told her that his mother was 
hounding him for a change of beneficiarv, so she— 

Bv Mr. Friedman: 

Q. (interposing) That is something Jane was telling 
Brine that Alex had told her? A. Yes. 

Mr. Friedman: I object to it; it isn't even secondary evi¬ 
dence. 

Mr. Taylor: Your Honor, T believe it is admissible; here 
is a person, a representative of the company— 

The Court (interposing): The sole purpose of the tes¬ 
timony is to constitute a waiver, and the Court will hold 
that anything else except that is not admissible. I don’t 
know who Brine is. It wasn't objected to. If it had been 
the Court would have had to say, “You have to show who he 
was.” 

Bv Mr. Lvnham: 

341 Q. Do you know who he was? A. He represents 
the Prudential. 

Q. How do you know? A. 1 was up there in the room, 
and he must represent them or he couldn't speak for the 
company. 

Mr. Smith: It is a known fact that Mr. Moore pays a $50 
license fee each year. 
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Mr. Lynham: Mr. Moore? 

Mr. Smith: Mr. Brine. 

Mr. Lvnliam: It isn't in evidence. 

The Court: It isn't in evidence but, of course, if he is 
an agent it will be easy to prove it but if Mr. Lynham re¬ 
quires it, the Court will have to sustain it. 

Mr. Lynham: May we approach the bench? 

The Court: Certainly. 

(Thereupon counsel approached the bench, the witness 
retired from the witness stand, and the following occurred 
out of the hearing of the jury:) 

Mr. Lynham: Your Honor, I want to be fair with the 
Court, and I am perfectly willing to admit that Mr. Brine is 
agent or representative of the insurance company, but when 
it comes to his authority with respect to any waiver I am not 
going to admit that. 

The Court: Is he the general agent in Washington? 

Mr. Lynham: We call him the superintendent; he is one 
of several. 

Mr. Smith: According to the record, it seems he is au¬ 
thorized to collect and receive premiums, and pays a $50 
license. 

;>42 ! The Court: He does sign or countersign policies, 
I presume? 

Mr. Lynham: No. 

Mr. Smith: Mr. Moore said he would have to get some¬ 
body higher up. 

The Court: But this is a different matter: the witness was 
put on the stand: it is perfectly evident that the witness 
couldn’t testify as to what he was authorized to do. 

Mr. Friedman: Will your Honor instruct the jury to that 
effect ? 

The Court: Now, do you agree that he was a general 
agent of the company under this definition, or don’t you? 
If not, we will have to have the testimony. 

Mr. Lynham: I certainly don’t: he has limited powers. 

The Court: It says to solicit risks and collect premiums. 

Mr. Smith: Does he have that power? 
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Mr. Lvnham: 1 don’t think he solicits any risks. 

The Court: He lias power to do it? 

Mr. Lvnham: Franklv I don't know. The men under him 
• • 

do, out of his office. 

The Court: Of course, so far as this issue is concerned, 
if he was told about this 1934 hospitalization, and after he 
was told about it he accepted the premium and the premium 
was sent to the company and a receipt was sent back, the 
law would presume that he notified the company when he 
sent the premium in of what he had been told by Mrs. Saxe 
about this previous hospitalization and that, of course, 
would constitute a waiver. 

Mr. Smith: That is what she did. 

Mr. Lynluim: Your Honor, I am also relying on 
343 the provision of the policy with respect as to who 
has authority to waive this provision. It goes diroct- 
lv to the autlioritv of this agent. 

The Court: I know, but the point is this: if he had the 
authority to collect a premium, and lie collected a premium, 
and afterward was notified of this previous hospitaliza¬ 
tion, and sent it in, and they sent a receipt, the law pre¬ 
sumes they were notified. 

Mr. Taylor: And despite the fact that in the policy it says 
it must be in writing. 

The Court: Oh, that has been in the policies for a hun¬ 
dred years. 

Mr. Lvnham: I am relying on the provision in the policy, 
and if your Honor would like to hear from me I will be glad 
to argue the question. 

The Court: Of course you will be heard, but the Court 
is giving his reason for admitting the testimony at this 
time. If vou want to argue it now vou mav do so, and I will 
excuse the jury. 

Mr. Lvnham: I think T had better be heard. 

The Court: All right, I will excuse the jury. 

Mr. Lvnham: If tliev are going to contend that it was 
done by Brine— 
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The Court (interposing): Xo, 1 didn't say that. 1 say if 
lie received the premium and sent the money on to the com¬ 
pany, and they sent a receipt, I said the law does presume 
that hi* had communicated to the company the fact that this 
previous hospitalization was had, which is entirely differ¬ 
ent from what you said, but if you want to he heard 
.‘144 I will hear you. 

Mr. Smith: Mav I sav this— 

« • 

The Court (interposing): You had better save your 
breath until the Court is against you. 

1 think the jury had better be excused. 

Mr. Lynham : It is a very important question, your Honor. 

(Thereupon the jury retired from the court room and the 
following occurred:) 

The Court: Of course, this Court agrees that some Courts 
have none a wav bevond what this Court can go, with rea- 
son, and I have thought so for thirtv-tive wars. You take 
a lire insurance company: a great many Courts have gone 
far enough to sav if an insurance agent is a writing agent, 
even if it is necessary to counter-sign a policy before it is 
valid, that he isn't an agent of a company who could waive 
this provision, but if he isn't who is? lie is the only human 
being on the face of the earth that the insured comes in 
contact with. If he isn't does he have to go to the presi¬ 
dent or board of directors ? The Courts never toll you about 
that. Thev tell von vou can't hold the writing agent as the 
authority. This person, this lady, goes to the principal 
agent in Washington, the only human being on earth she 
can get to: she tells him all about this and she offers him the 
premium. We will presume lie says, “I can't accept the 
premium except tentatively, and 1 will have to send it on 
to the company to see if they will accept it,’* and he sends 
it on to the company and they send a receipt. Xow, can it 
be anything but the presumption that he had given 
34") that information to the company? If not who is she 
to go to? Who is the representative of the company 
if he isn't? 
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I will hear you. 

Mr. Lynham: Your Honor, the application for this policy 
contains this provision: 

“Modifications; etc:—Xo condition, provision or privi¬ 
lege of this policy can he waived or modified in any case 
except by an endorsement hereon signed by the President, 
a Vice-president, the Secretary, or Actuary, an Associate 
Actuarv, an assistant Secretarv or an Assistant Actuarv 
of the Company. Xo modification or change shall be made 
in this policy except such as is in accordance with the laws 
of the state in which the same is issued. Xo agent has power 
in behalf of the Companv to make or modifv this or anv 
other contract of insurance, to extend the time for paying 
a premium, to waive any forfeiture, or to bind the Company 
by making any promise, or by making or receiving any 
representation or information.” 

The Court: Mr. Lynham, it isn’t necessary to read me 
generalities, but if you can produce a single case, either in 
the United States or England, which shows that when an 
agent has breached one of its conditions, and after that 
knowledge accepts the premium, and this is just as import¬ 
ant as what I have heretofore said, sends it on to the com¬ 
pany and the company sends a receipt to the insured, that 
that does not constitute a waiver in law? I will be very 
much surprised. You can’t do it, as a matter of fact. 

Mr. Lynham: May I ask your Honor a question? 
.‘H6 The Court: Certainly. 

Mr. Lynham: Is the payment of premium a con¬ 
trolling factor? 

The Court: Of course, if the company knows about it and 
then accepts the premium it couldn’t be otherwise. Have 
they the right with one hand to accept the premium, and say 
at the same time that they don’t intend to recognize the 
policy ? 

Mr. Lynham: Then it is your Honor’s view that this 
agent, Mr. Brine, did have power to collect premiums, and 
what was the other, solicitor? 
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Tile Court: It is only necessary for him to have power, 
as far as this case is concerned, to collect the premiums. 

Mr. Lynham: Now, he is not an agent of the company for 
the purpose of waiving— 

The Court (interposing): The Court hasn't suggested 
such a thing. The Court has said after he has sent the 
premium to the company and the receipt comes back, the 
law presumes he has told the company just what the assured 
told him, and that the company, after receiving that knowl¬ 
edge, accepted the premium and the waiver, which is very 
different from what you said, lie is responsible to the 
company if he didn't do it; the insured isn't, and you can't 
find any law to the contrary. That is a bold statement, 
but I make it without the slightest hesitation. 

Mr. Lynham: Well, for the record I would like an excep¬ 
tion to this line of testimony. 

The Court: Certainlv. 

*> 

Mr. Friedman: Mav I ask vour Honor to instruct the 
jury to disregard anything from this witness with re- 
347 spect to anything about the waiver? 

Mr. Smith: If your Honor please, the entire con¬ 
versation is important. 

The Court: The Court cannot permit the part you desire 
because it is not evidence and of no assistance to vou in es- 
tablisliing your waiver. 

Mr. Smith: Well, it makes a connected picture. 

The Court: I agree with you, you want it, but no Court 
will permit it. 

Mr. Smith: Then if you will stop the witness— 

The Court (interposing): She is hard to stop. I think 
she ought to be asked to testify to the conversation that 
Mrs. Saxe had with Mr. Brine concerning the hospitaliza¬ 
tion in 1934, and the payment of premiums. 

Mr. Smith: Now, do you wish me to ask it that way? 

The Court: Yes, confine it to that. 

(Thereupon the jury returned to the court room, the wit¬ 
ness resumed the witness stand, and the following occurred 
within the hearing of the jury:) 
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Mr. Smith: If your Honor please, part of this testimony 
which I will go on with further pertains to rebuttal of the 
intervener’s case, so 1 will indicate that when I come to it. 

The Court: Ladies and gentlemen of the jury, the jury 
will disregard any statements that this lady made concern¬ 
ing Mr. Brine’s statements and Mrs. Saxe’s statements. 
Mrs. Saxe’s statement that her husband had said his mother 
was importuning him to change the beneficiary of the pol¬ 
icy, that is not proper testimony and you will entirely 
.‘US disregard it. Now, will you proceed, please? 

Bv Mr. Smith: 

Q. Now, Mrs. Kavanagli, will you kindly tell what Jane 

Saxe said to Mr. Brine and what Mr. Brine said to her, but 

don’t make any reference to statements pertaining to Mrs. 

Gertrude Saxe? A. Well, she told Mr. Brine that a change 

of beneficiarv had been asked for. 

•> 

The Court: That is the very thing the Court holds vou 
cannot state. 

The Witness: Then I don’t know. 

The Court: The Court will tell vou what vou can testifv 

• • * 

to. If Mrs. Saxe told M r. Brine anything about former hos¬ 
pitalization which did not appear in the application, you 
can tell that, and you can tell what Mr. Brine said in re¬ 
sponse to that, and you can tell anything that she and they 
said about the payment of premium, but in so far as change 

of beneficiarv is concerned, vou cannot tell that. 

• • 

The Witness: She told Mr. Brine that her husband told 
her that he had had a previous hospital record that did 
not appear in the policy, and I think it was in Boston, or 
New York—Boston, I believe—and be asked her what was 
the matter with him at the time and she told him that her 
husband told her that he bad been celebrating at a party of 
an associate of his in New York, a wedding party— 

Bv Mr. Smith: 

* 

Q. (interposing) Was that New York or Boston? A. 
New York or Boston, with reference to this hospital it was 
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—no, it was Boston—and that they had a little too 

349 much to drink, and he became very ill, and he went 
to this hospital for that reason, and while there he 

conducted his business as usual by having people come in 
there to see him, and he stayed there for some days getting 
over it: and she also told him—I think there was an amount 
due on the policy that was to be paid, and she asked him 
if she should pay it. I don’t think he replied to that, and 
she s.-ihl that other people had wanted to pay this premium, 
and he said, “If they do they will just pay out that much 
money. Let them pay it.” 

The Court: AVlio was that? 

The Witness: Tie said they would be just paying out that 
much money, and if anybody but Mrs. Saxe paid the pre¬ 
mium they would just be out that much money. 

By Mr. Smith: 

(,). Will you speak a little louder ? A. That is all I remem¬ 
ber of it. 

Q. Did Mr. Brine ask you anything about the insured’s 
condition? A. lie asked me how long I had known him. 

Q. And what did you tell him in reply to that? A. I told 
him the latter part of ’34 or the early part of ’35. 

Q. What did he ask you? A. He asked me if I had known 
of him being sick. 

Q. What did you tell him about that ? A. That I did not. 

Q. Was there any further conversation in regard to that 
matter— 

i Mr. Lynham (interposing): 1 object. 

350 The Court: He has asked her and she has ex¬ 
hausted her memory, and now he is asking her a spe¬ 
cific question— 

Mr. Lynham (interposing): May I have an exception? 

The Witness: I couldn’t state: I really don’t know as 
to that: a great deal of conversation took place. 
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By Mr. Smith: 

(,). Didn't Mr. Brine say that a man could he in the hos¬ 
pital lor any number of reasons which would not affect his 
insurance ? 

Mr. Lynham: I object. 

The Court: The Court admits it. 

The Witness: Yes, sir, he said that. 


Bv Mr. Smith: 

* 

Q. Did Mrs. Jane Saxe tell Mr. Brine she was anxious 
to know about whether the policy was good because she had 
to borrow money to pay the premiums? 

Mr. Lynham: I object. 

The Court: Overrule the objection. 

The Witness: Yes, she did. 

Bv Mr. Smith: 

Q. Did Mr. Brine tell her it was all right to go ahead and 
pay the premiums? 

Mr. Lynham: Object. 

The Court: Overrule the objection. 

The Witness: Yes, sir, he did. 

By Mr. Smith: 

Q. Xow. do you recall anything about this conversation 
that you haven’t told us, Mrs. Kavanagh? A. Nothing, only 
that she was worried about the payment of the pre- 
Jo 1 mium, and told him she would have to borrow the 

money to pay the premium, and wanted to be very 
sure upon what ground she stood, whether she should pay 
it or shouldn’t, and be told her to pay it. 

Q. Xow, did she tell Mr. Brine that her husband had told 
her he had forgotten to put this down in the application? 

Mr. Lynham: Object. 

The Court: The Court overrules the objection. 

The Witness: She didn’t say forgotten; she said he didn’t 
consider it of any consequence, or significance; that is what 
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she said he said, that he just didn’t consider it important 
because lie wasn’t ill. 


Bv Mr. Smith: 


Q. You mean he wasn’t ill at the time he was in the Boston 
hospital? A. Oh, just temporarily ill. 

Q. Now, did Mr. Brine ask as to his condition at the time 
of this conversation ? A. You mean right then, when he was 


in Garfield Hospital? 

Q. Yes. A. Nothing—well, he did ask Mrs. Saxe if she 
thought her husband was dangerously ill, and if she thought 
he was going to die, and she said, “I hope not,” and he 
said. “ Does he think he is going to die?” and she said, “Yes, 
he does, from the way he is talking,” and he said, “Well, 


we will just have to wait and see. 

Q. Now, did Mr. Brine say— 

The Court (interposing): What, if anything. In 
view of these objections, I would get my questions 
correct. 


By Mr. Smith: 

Q. What, if anything, did Mr. Brine say about examina¬ 
tion hv the insurance company doctor for the policy? A. 
Well, he said he had been passed by their doctors at the 
time as a very good risk. 

Q. Will you state whether or not Mr. Brine said anything 
about the medical examination by the insurance company 
being sufficient, and that anything that took place in the 
past was of no importance? 

M r. Lynham: I object to that. 

The Witness: No, I couldn’t testify to that. 

By Mr. Smith: 

Q. You don’t remember anything along that line? A. I 
don’t remember that it was said; I don’t recall it, no. 

Mr. Smith: I am going on to another line, your Honor, 
now. That is all the evidence on the waiver. 
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Testimony of Mrs. Blanche Hannon Kavanagh (Cross- 

Examination). 

354 By Mr. Lynham: 

Q. Mrs. Kavanagh, how did you happen to go to Mr. 
Brine’s office with Mrs. Saxe? A. She asked me to accom¬ 
pany her to his office. Mrs. Saxe had lived with me, 

355 and was very close to me. 

Q. How long had she lived with you ? A. Since 
1935, except the period she was married, a year and a half, 
but she had always lived with me before that. 

Q. Where did you live then? A. I lived at the Monmouth 
Apartment, and 1801 Calvert Street, both places. 

Q. Did Mrs. Saxe live with you when you lived at 1801 
Calvert Street? A. Yes, she did. 

Q. Mrs. Kavanagh, were you at home when this policy 
was returned to Mrs. Saxe? Do vou know anvthing about 
the return of the policy to Mrs. Saxe? 

Mr. Taylor: Your Honor, that is objectionable inasmuch 
as there has been nothing about return on the direct exam¬ 
ination. 

The Witness: Xo, I don’t know anything about that. 

Bv Mr. Lvnham: 

Q. And you weren’t there when Mr. Naylor returned the 
policy? A. I don’t know that he ever returned it. I was 
only there when he requested it. This was right after Mrs. 
Saxe’s death. 

Q. Now, Mrs. Kavanagh, isn’t it a fact that when you had 
this conversation with Mr. Brine, or Mrs. Saxe had this 
conversation with Mr. Brine, it related to the change of 
beneficiary of this policy? A. X T o, it did not; it pertained 
to both the change of beneficiarv and this other hos- 

356 pital record that was worrying Mrs. Saxe, Jr. 

Q. Now, what was said with reference to the change 
of beneficiary of the policy, Mrs. Kavanagh ? 

Mr. Friedman: I must again object to that, if your Honor 
please. 
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The Court: Just a minute. The Court doesn’t think that 
that affects your case. Of course, if you think it does the 
Court will let you tell us how. 

Mr. Lynliam: I would like to go into the substance of 
the conversation that took place there. 

The Court: Unless you can assure the Court in some way 
that vour client is affected bv this conversation, if anv, 
about change of beneficiary, the Court won’t admit it. 

Mr. Lynham: Very well; that is all. 

Mr. Smith: If your Honor please, I think it has been 
made clear to the jury that this witness was not permitted 
to testify with regard to the change of beneficiary. 

The Court: That is correct. 

Testimony of Appellee Jane Saxe (Direct Examination). 

357 Mr. Smith: 1 am offering the testimonv, vour 
Honor, of Mrs. Jane Saxe purely as to the waiver by 
the insurance company, and I will also add a little back¬ 
ground because 1 think that should go in, too. 

Direct Examination 

By Mr. Smith: 

Q. Mrs. Saxe, how long had you known your husband be¬ 
fore you were married? A. I was working in personnel 
when Alex was employed by the Housing Division, so I knew 
him from the time he came in in 1934 until his death, of 
course. 

Q. From your observation, would you say what his health 
was? A. He was very active in athletics and enthusiastic 
about living. 

Mr. Lynham: May I have the same objection to the tes¬ 
timonv along this line? 

The Court: Yes. 
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By Mr. Smith: 

Q. I show you this picture. 'Will you identify that, please 
(handing picture to witness) ? A. Yes, sir, I took this pic¬ 
ture of Alex at the end of the 1936 ball season down at the 
ball park in the Ellipse down here near Virginia bridge. 

Q. Is that a good likeness of him? A. Yes, it is, except 
it was at the end of the game and he was a little tired, I 
presume: it was late in the afternoon. 

By the Court: 

358 Q. You say that was toward the end of the 1936 
season? A. Yes, it was, sir; it was about Septem¬ 
ber, August or September, 1936. They had come through 
the season and were playing with the other officers for the 
championship at the time. 

(Thereupon the picture was exhibited to the jury.) 

Mr. Smith: I offer the picture in evidence, your Honor, 
as Jane Saxe Exhibit No. 7. 

(Thereupon the picture in question was received in evi¬ 
dence and was marked bv the reporter, “Jane Saxe Exhibit 
No. 7.”) 

Bv Mr. Smith: 

* 

Q. Now, will you tell us the circumstances under which 
this policy was taken out? A. Alex took the policy out for 
me in November of 1936. He applied for it because at the 
time of our marriage his mother, Mrs. Gertrude Saxe, had 
refused to give him the pass book to his bank and he was 
required to borrow money from me at that time, and within 
two months after we were married Alex received his notice 
of reorganization in the Public Works Housing Division, 
and it was later changed to the Housing Authority, and he 
wasn’t replaced until he went to the Home Loan Bank 
Board in October of the same year: that was 1936, after our 
marriage, and he was terribly embarrassed because he said 
it had been the only time during his life he had ever been 
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unemployed, and we were required to get along on lowered 
finances, just money that I had, a small income of mine, and 
he was terribly humiliated about it, and he took the policy 
out because he said if anything happened to him he 

359 knew his mother would never let me have anything 
that belonged to him, and it was a matter of protec¬ 
tion. 

Q. Now, who was present when lie made out the applica¬ 
tion? A. I was there. 

Q. Was anybody else there? A. Mr. Moore. 

Q. Who was Mr. Moore? A. Mr. Moore was the agent of 
the Prudential Company from whom 1 had taken a policy 
and whom 1 had known for some time, and to whom we went 
for the policy because we were friendly with Mr. Moore. 

Q. Did Mr. Moore try to sell you insurance? A. He did 
before, but we told him when we could take it out we would 
give him the policy, which we did. 

Q. Now, coming down to December *29, 1937, did you go 
to the Garfield Hospital that night? A. I did; I went to the 
hospital after he had been taken in the afternoon, and I went 
to the hospital a few hours after I arrived in Washington, 
and he requested that I go to see him that night, but he re¬ 
quested his mother to go along at the time he went because 
she had made so much trouble for the Kavanaghs, and would 
I go to see him, too. 

Q. And what happened ? A. He said—he called her “Ma 
Gertrude*'—has been hounding me. 

Q. Was that in Mrs. Gertrude Saxe's presence? A. She 
was in the apartment but it would be a little bit hard to say 
just where she was right at the time. 

360 Q. We are trying to bring out what was said about 
the prior hospitalization. 

The Court: The Court doesn't think that throws anv light 
on the matter. This witness can testify to whatever he did 
tell her about his previous sickness. 

Mr. Smith: That is what we are leading to here. 

The Court: But you are going by devious steps. 
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Mr. Smith: It is a connected storv. 

The Court: I know, but you know what the Court has in 
mind. 

Mr. Smith: I understand, sir. 

Mr. Taylor: If this was in her hearing, your Honor, in 
the same room. 

The Court: She said they weren’t. If she was, of course, 
that is a different proposition. 

Mr. Taylor: She said she was in and out. 

Mr. Smith: Well, she could see— 

Mr. Friedman (interposing): Just a minute. Who is 
conducting the examination ? 

The Witness: He said, ‘‘Will you come over to the hos¬ 
pital He thought it would be better for Ma Gertrude to 
to along when he came down because she had caused so 
much trouble to the Kavanaghs. 

Bv Mr. Smith: 

Q. Now, we come to the hospital on the night of Decem¬ 
ber 29. Now, was Gertrude Saxe present there when you 
visited Alex ? A. No, she was not. 

Q. Now, what did he tell you about the insurance 
361 policy with the Prudential? 

Mr. Lynham: I object to this conversation if it is 
intended to be binding on the insurance company, your 
Honor. 

The Court: I don’t know how anything could be binding 
on the insurance company. As I understand, this conversa¬ 
tion was simply the information he gave her about the pre¬ 
vious sickness. 

Is that it ? 

Bv Mr. Smith: 

Q. All right, did your husband ask you to tell the Pru¬ 
dential Insurance Company about the previous sickness, or 
previous hospitalization.’ A. He said Ma Gertrude had 
been hounding him to change the policy over. 
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Mr. Friedman: Just a minute. I think this witness is 
intelligent and knows what has been going on before, and 
what Ma Gertrude said. 

The 'Witness: Sir, I am telling you what— 

Mr. Friedman (interposing): Just a minute. That 
hasn't anything to do with it, and I ask you to instruct the 
jury to disregard it. 

The Court: 'What he said about the beneficiary wouldn’t 
have anything to do with whether the policy is valid, or not. 

Mr. Smith: I think maybe we had better approach the 
bench on this again, your Honor. 

(Thereupon counsel approached the bench, the witness 
retired from the witness stand, and the following occurred 
out of the hearing of the jury:) 

Mr. Smith: His story was that he had forgotten 
362 all about this thing until his mother raised the ques¬ 
tion when she brought up about the change of bene- 
ficiarv, and said if he wouldn’t change the beneficiarv she 
would disclose the previous hospital record. 

Mr. Friedman: That is a nice way to bring in a lot of 
indirect testimonv that hasn't a thing to do with it. 

The Court: Just a minute: let me think about it. It isn’t 
the simplest proposition. 

The Court will admit it. the whole conversation. 

You can have an exception. 

Mr. Friedman: May I make this observation for the 
purpose of the record? It was excluded from the previous 
witness' testimony, and it is my belief that she ought to be 
limited in her testimony that as a result of that conversa¬ 
tion. without disclosing what the conversation was, she went 
to the insurance company. 

The Court: There must be some reason for her husband 
to bring this up: that is the reason I am admitting it. It is 
supported by the fact that he must raise the question. 

Mr. Lynliam: May I have my objection and exception, 
your Honor? 

The Court: Yes. 
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(Thereupon counsel returned to the trial table, the wit¬ 
ness resumed the witness stand, and the following occurred 
within the hearing of the jury:) 

Bv Mr. Smith: 

Q. Now, will you tell us what happened at the Garfield 
Hospital on the night of December ‘29, when you visited 
vour husband ! 

363 Mr. Lynliam: Twenty-seventh, wasn’t it.' 

Mr. Smith: Pardon me. December 29, 1937. 

The Witness: Well, he asked me to go down— 

By Mr. Smith: 

Q. (interposing) You can tell the whole conversation. A. 

lie said, “Ma Gertrude has been hounding me all day to 

change my insurance over to her, and if I don’t do it she 

threatens to bring up a hospital experience, a little episode 

that happened that 1 had forgotten about, and that I have 

never told you about,” and that if he didn't change the 

beneficiary she would bring in the nurse with whom he was 

infatuated at the time to testifv he wasn't ill. He was asso- 

* 

dated with Saxe, Glade, and Stevens, and he said, ‘‘As you 

know, 1 don’t drink—" and I know Alex never did—“and I 

wasn’t accustomed to drinking and I drank and drank too 

much and became violently ill.” He said, “I didn’t even 

drink in those years, and I was building a house for Doctor 

Fine, and I had no home—my home was in New York with 

my mother—and if 1 said, ‘1 am going to the hospital’—and 

it was about ten-thirty at night—” 

The Court (interposing): The Court thinks none of this 

testimonv should be admitted, I mean the testimonv about 
• < • 

what he said about his condition and what caused the condi¬ 
tion, as against the insurance company. The Court does 
admit that part of the testimony in which this plaintiff un¬ 
dertakes to explain her husband's explanation of why he 
brought up the question of his previous hospitalization. 
Now, the Court thinks she ought to come to the time when 
she saw Mr. Brine, if it was Mr. Brine. 

Mr. Smith: All right, sir. 


364 
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By Mr. Smith: 

Q. Now, did your husband request you to go to the insur¬ 
ance company about this previous hospitalization? A. Yes, 
he did, but I called Mr. Moore instead. 

(,). You went back to Mrs. Kavanagh’s? A. Yes. 

Q. What happened there? A. I called Mr. Moore and I 
told him that Alex was disturbed about the request of his 
mother to change the beneficiary on the policy, and he 
wanted to know how far 1 was affected: that Alex was dis¬ 
turbed and wanted to know, and thought that I should tell 
someone about it, and I didn’t want to go down to the in¬ 
surance office, and I told Mr. Moore at the time that there 
had been a previous hospitalization, a social lapse, of which 
Alex had never told me, and asked me to tell the company. 

By the Court: 

Q. Who were you talking to? A. To Mr. Moore on the 
telephone. 

Q. Who was Mr. Moore? A. The insurance agent who 
wrote our policies. 

The Court: The Court thinks the onlv thing this witness 
can tell from now on, so far as the Court understands it, is 
her conversation with Mr. Brine in so far as it affects the 
waiver, and nothing else. 

Mr. Smith: We are going to stick to the waiver, your 
Honor, but we want to bring out that Mr. Moore said this 
hospitalization part was beyond his authority and he 
.*>()") would have to refer it to a higher-up. 

The Court: All right. 

By Mr. Smith: 

(,). Now, will you go on? A. Mr. Moore said, “as to 
change of beneficiary, I should hold my policy,” that no 
change of beneficiary could be made as long as I had the 
policy, but about the hospitalization he couldn’t tell me that; 
he would call Mr. Brine and make an appointment, and that 
lie would call me back. 
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Q. Did lie call you back? A. Yes, and said he had made 
an appointment for me to see Mr. Brine at ten o'clock the 
next morning. 

Q. Did you see him? A. Yes. 

Q. Was anybody with you? A. Yes, Mrs. Kavanagh. 

Q. Now, will you tell us what he said to you and what you 
said to him? The Court: Now, the only reason the Court 
allowed this witness to detail the conversation in the hos¬ 
pital was as to how he came to bring up the question of his 
previous hospitalization, but the Court’s ruling as to the 
insured remains the same. 

By Mr. Smith: 

Q. Eliminating the matter his Honor has just outlined, 
will you please tell us what you told Mr. Brine and what Mr. 
Brine said to you, except for the change of beneficiary? I 
want you, in answering this question, to eliminate any ref¬ 
erence to change in beneficiary, as his Honor has sug- 
366 gested. We will cover that at the appropriate time. 

Just tell us what you told Mr. Brine with reference 
to the hospital record in Boston. 

The Court: You can state what vour husband told vou 

• • 

about the hospital in Boston, as this other lady was per¬ 
mitted to do. 

Mr. Smith: Yes, it seems to be material to me, your 
Honor, because this is what she told the company. 

The Witness: Mr. Brine asked me what the difficulty 
was, and then I got on to the hospital record, and lie asked 
me how long I had known my husband and I said from 
October, 1934, when he became employed in P. W. A. Hous¬ 
ing Division. 

By the Court: 

Q. Now% did you tell Mr. Brine that your husband had 
told you about this previous hospitalization? A. Yes, your 
Honor, I did. 

The Court: All right; go ahead and tell that. 
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The Witness: T told him that Alex told me he had been 
in this hospital in Boston on this social lapse, so to speak; 
that he wasn't actually ill but he didn't want them at Colum¬ 
bia to know what he had been doing because it would be very 
embarrassing; he was a professor at Columbia and had not 
missed a class in five years, and so Doctor Fine agreed to 
fix up something in the hospital record so that they would 
think he was ill, and called his mother up and told her not 
to worry, that he had had a bilious attack and not to be con¬ 
cerned. 

The Court: You told all this to Mr. Brine? 

The Witness: I did, sir: and he went ahead and 
:»()7 was working on Doctor Fine's house, and Mr. Brine 
asked about his condition now, “Is he dangerouslv 
ill ?" and I said, “I don't know." “Does he think he is go¬ 
ing to die?" and I said, “Yes, he thinks he is; he is dis¬ 
turbed about this matter; otherwise I wouldn't have come.” 

By Mr. Smith: 

(,)• Did, or did not, Mr. Brine make any statement con¬ 
cerning examination by the insurance company's physician? 
A. Mr. Brine assured me that they had very competent 
physicians on their staff, examining physicians, and they 
didn't make a mistake of such a serious nature that would 
have any force to void a policy of that size because they 
were very careful. 

Q. Xow, did you have to borrow any money to pay pre¬ 
miums? A. Yes, sir, 1 did because, in fact, there were two 
preiniums past due when we were in Florida, and I asked 
Mr. Brine to be very sure because I would have to go ahead 
and borrow the money to pay them. 

Q. What did he say ? A. lie said go ahead and pay it. 

Q. Did he say the policy was good? A. Yes, sir, he did. 

Q. Did he ask Mrs. Kavanagh how long she had known 
Alex? A. Yes, he asked Mrs. Kavanagh how long she had 
known him, and if he had ever been ill, and she said not to 
her knowledge, that he was very athletic, playing baseball all 
summer and football in the winter. 
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308 Q. Now, what did you do after you left Mr. Brine? 

Did vou have auv other conversation with him; do 
vou recall? A. As we were leaving; lie assured me that 1 
had nothing; to worry about, and if Mrs. Gertrude Saxe 
came in thev would be on the lookout for her, and for me to 
keep hold of the policy, and keep up on paying the pre¬ 
miums? 

Q. Did he tell you to keep the policy? A. Yes. 

Q. And that the policy was all right ? A. Yes. 

Q. Now, what did you do then: A. I went over to my 
sister in Maryland, whose husband is in the Navy, and 
borrowed $100, part of which I used to pay the premiums, 
and the rest of which I gave to Alex for his hospital. 

Q. 1 show vou a stub of a mouev order and ask vou to 

» * » • 

identify it (handing paper to witness) ? A. This is the 
two premiums on Alex’s policy and premiums also 1 held 
on mvself. 

By the Court: 

Q. "Whom did you pay the money to? A. I sent a post 
office money order in to the office of Prudential in the usual 
way. 

Q. You didn't pay Mr. Brine? A. Xo, I mailed it in to 
the office. 

Bv Mr. Smith: 

Q. Mr. Brine told you to pay it that way? A. I had 
alwavs mailed it in. 

Q. But he told you to pay the premiums, did he? 
369 A. Yes, sir. 

Q. I show you these two documents (handing pa¬ 
pers to witness). A. This is the receipt I received, and this 
receipt is for a premium 1 paid January 17 (indicating). 

By the Court: 

Q. AYhat was the date of your conversation with Mr. 
Brine? A. December 30. 
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By Mr. Smith: 

Q. Sow, there is one more here 1 would like to show you 
(handing paper to witness). A. This check dated January 
15, my brother-in-law gave me a check to pay the policy with 
that at that time; but he gave me cash in the amount oi' 
$100, the lirst time. 

Q. And what is the other one/ A. This is the receipt 
from the insurance company. 

(.,). What is the date, please.' A. February— 

Q. (interposing) Xo, it is up here (indicating). A. Jan¬ 
uary IS, 1938. 

Q. That was the last premium you paid? A. Yes, sir. 

Mr. Smith: 1 offer this stub of a money order covering 
the payment of premiums of December, 1937, and January, 
1938, and the two receipts issued thereon dated January 
3, 1938, and check dated January 15, 1938, for the last pre¬ 
mium paid, and the receipt of the insurance company dated 
January 18, 1938, as Plaintiff Jane Saxe Exhibit Xo. 8. 


370 (Thereupon the documents in question were re¬ 
ceived in evidence and were marked by the reporter, 
“Plaintiff Jane Saxe Exhibit Xo. 8.”) 

By Mr. Smith: 


Q. Just one more question, Mrs. Saxe: did Mr. Brine tell 
you to pay the premiums on the policy in any other way 
than what you had been payingA. Xo; I always mailed 
them. 

Q. Did he tell you to pay them in the usual way? 

By the Court: 

Q. Did he tell you to pay the premiums to him and let 
him send them in, or anything of that kind? A. Xo, sir, he 
just said, “Continue to pay them." 

Mr. Smith: That is all. 
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Cross-examination 

Bv Mr. Lvnhani: 

♦ * 

Mrs. Saxe, yon weren't married to your husband when 
he was in the hospital in Boston, were you? A. Xo, sir. 

Q. Xow, your husband was in the Garfield Hospital at 
Washington at the time you say you had this conversation 
with Mr. Brine in his office; is that true.' A. lie was in the 
hospital at that time, yes, sir. 

Q. Xow, Mrs. Saxe, did your husband—what did your 
husband say to you in this conversation you had with him 
before you went to see Mr. Brine about that hospitalization, 
that is, what did he say to you about it l A. lie asked me to 
go to tell them about it and liud out if 1 was protected. 

371 By Mr. Smith: 

(^. Tell whom about it/ A. To tell the Prudential in¬ 
surance Company. 

By Mr. Lynliam: 

Q. Tell them what/ A. That he had been in the hospital, 
that he had neglected to mention it on his policy because it 
was of no significance to his life. 

Q. And to find out from them what/ A. To find out if I 
was protected under the circumstances. 

Q. Xow, Mrs. Saxe, after your husband died you de¬ 
livered the policy to Mr. Moore; is that correct/ A. Xo, 1 
didn't; Mr. Xaylor came to the apartment and took my 
policy, for which he gave me a receipt. 

Mr. Smith: That is in evidence, Mr. Lynliam. 

Bv Mr. Lvnliam: 

* 

(^. All right. Did there come a time when you wanted 
that policy returned to you. A. About three weeks later 1 
called and asked why they hadn't paid, or if they weren't 
going to pay, and if not to return the policy, and 1 talked 
to—I think it was Mr. Brine—on the phone, and he told me 
that it was rather complicated, that the policy had been 
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returned to the home office, and in the meantime they asked 
me to sign numerous papers. 

Q. Was the policy returned to you? A. Mr. Naylor re¬ 
turned it to me one evening late. 

Q. Isn't it true that when they returned the policy 
.‘172 you refused to surrender the receipt ? A. The receipt 
was in a safety-deposit box at the time and I couldn’t, 
and Mr. Naylor became very nasty because I couldn’t pro¬ 
duce it. 

Q. And you have never surrendered it? A. No. 

( L ). Mrs. Saxe, did your husband say he was in a hospital 
in Boston for fifteen days with a hang-over? A. He told 
me he had gone to the hospital because he was quite ill and 
had had too much to drink, and that he was infatuated 
with a young nurse up there, and just stayed on and con¬ 
tinued his work. It wasn't fifteen days. 

Q. You say that is why he went to the hospital ? A. Yes. 

Q. And that he didn't want Columbia University to know 
about it ? A. No, sir. 

Mr. Lynhani: That is all. 


Discussion as to Authority of Agent Brine. 


381 The Court: Gentlemen, the question of the admis¬ 
sibility of certain evidence in this case is difficult. 
The Court has thought of it a great deal since yesterday 
afternoon, and has reached a definite conclusion. 

This case, in so far as the original plaintiff and the inter¬ 


vener are concerned, is analogous to a will case in so far 
as the admissibility of evidence is concerned on the ques¬ 
tion of undue influence. Now, whether any alleged state¬ 
ment is to be believed or not, is as the jury sees fit. 

Did deceased indicate his preference, directly or indi¬ 
rectly, or throw any light on his feelings is further admis¬ 
sible in evidence on the question of undue influence. 

Upon reflection the Court has no doubt that the same 
nili 1 should apply here, and, therefore, the Court’s ruling 
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is that any alleged statement made by the deceased as to 
his wishes, as to any demands made upon him or sugges¬ 
tions made to him, in other words, any testimony along the 
lines which have been in controversy for the last day or 
two, will be admitted in evidence in this case. Thev are also 
to be admitted in so far as the defendant is concerned, the 
Court instructing the jury that they have bearing only on 
the matter of the waiver. Xow, strictly speaking no state¬ 
ment made by the deceased would be admissible in so far 
as the defendant is concerned, except the alleged statement 
of the deceased recounted by the original plaintiff 
•»S2 to the general agent of the insurance company, but 
in order for the jury to have the proper background, 
and understand what that conversation meant, it seems to 
the Court it will be necessary for them to have the whole 
picture in order to visualize the original picture between 
the plaintiff and the general agent of the insurance com¬ 
pany. 

Xow, the Court thinks he should call attention of the in¬ 
surance company to the fact that the relationship of Mr. 
Brine to the insurance company is one peculiarly within the 
knowledge of the insurance company, and in the Court’s 
opinion any light that can be thrown upon or by the insur¬ 
ance company should be done. 

The Court wants to call attention of plaintiff and inter¬ 
vener's counsel that there is no evidence yet in the record 
as to what his relationship is. There was made a general 
statement here, but there is no evidence. 

Of course, what T have said is tentative, and any sugges¬ 
tion any counsel desire to make at this time I will hear be¬ 
fore I send for the jury. 

Mr. Taylor: May it please your Honor, you said that we 
have offered no evidence as to the agency of Mr. Brine and, 
therefore, we would be supposed to go forward by bringing 
in the insurance commissioner's record or some such proof, 
unless counsel will stipulate. I don't believe counsel will 
stipulate. 
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Mr. Lvnham: What? 

Mr. Taylor: Brine's capacity with the company. 

Mr. Lvnham: What do von mean bv Brine’s capacity 
with the company? 

:1S.*> Mr. Taylor: The fact that he is working and ac¬ 
cept inii'— 

The Court (interposing): He is what, do you say, gen¬ 
eral agent? 

Mr. Smith: He pa vs fiftv dollars at the commissioner’s 
office for a license and under the law that is the general fee 
for a general agent. I believe the language in the Code you 
have before vour Honor is a later Code than we had, but 
the language is the same, although the numbers are dif¬ 
ferent. 

Mr. Lvnham: What do you mean by general agent? 

Mr. Smith: Mr. Brine pays an annual fee of $50, or the 
Prudential pays it for him, and a general agent is defined in 
the statute as one authorized to receive payments and write 
policies. 

The Court: The Court thinks he should call attention to 

the fact that he would not let Mrs. Kavanagh testify to 

statements bv the deceased, so if vou desire to recall her 
• • 

vou mav do so. 

• • 

Mr. Smith: We would like to do so. 

The Court: The Court has given you his idea of what the 
scope should be on this line of testimony. 

Mr. Taylor: This agency matter will have to be inquired 
into further. 

Mr. Smith: I think there is some evidence in there, your 
Honor. 

The Court: The Court doesn’t think he should tell coun¬ 
sel 1 how to trv their case. We have gone a long wavs as to 
what the capacity of the agent was, but counsel will have to 
determine that. 

384 Mr. Friedman: Mav I ask Mr. Lvnham if he will 

• • 

stipulate as to his capacity? 


Ill 


Mr. Lynham: I don’t want to do that because I have Mr. 
Brine here as a witness. 

The Court: You don’t have to do it, of course. 

Mr. Lynham: I don’t see why I should have to do it. 

The Court: But I will tell you right now, this Court 
hasn’t any patience with an insurance company who au¬ 
thorizes their agent to take money and then turn around 
and try to cover up what that agent should do. I am not 
referring to counsel. Counsel has onlv to trv the case. 

Mr. Lynham: I have the witness here, but I don’t know 
as T could stipulate as to that. 

The Court: I don’t say that you should. You are prob- 

ablv controlled bv the wishes of vour client. It isn’t vou 

* ♦ • • 

T have in mind, bui it is the constant tendency of insurance 
companies to withhold information, not only in this case 
but in every case T have ever tried. 

'Where is this item about general agent? 

Mr. Taylor: Title 9, Section 21, your Honor. 

Mr. Friedman: If Mr. Lynham is going to put Mr. Brine 
on the stand— 

The Court (interposing): He may take the position that 
he isn't going to put him on the stand on the theory that 
the plaintiff hasn’t proved that part of their case. 

Mr. Lvnham: Your Honor, he will be mv next witness. 

Mr. Smith: Over here, your Honor, this is Section 186, 
page 10, down here, the term “general agent" (indicating). 

The Court: The term “general agent” in this sub- 
.*>85 chapter shall include an individual, co-partnership 
or corporation authorized in writing by a company, 
association or exchange, to solicit risks and collect the 
premiums and/or issue policies in its behalf. 

Xow, then, there is another proposition as to what gen¬ 
eral agent means. In other words, as to how far this statu¬ 
tory general agent can bind the company. That is a very 
different proposition. 

Mr. Smith: That is true, but if the agent is authorized to 
collect premiums, the information conveyed to him is pre¬ 
sumed to be conveyed to the company. 
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Mr. Friedman: Your Honor, if I may interrupt, there is 
a Doctor Perry whom I have brought down here today, and 
I wonder if we couldn’t put him on so he could get to his 
engagements which are verv lieavv this morning? 

The Court: The only thing the Court can do is to pass 
on the evidence as it is offered. If I was in the plaintiff’s 
position I would try to prove my case, and T would try to 
prove it with all the evidence I could get. The Court, as I 
said yesterday, is probably saying too much. I have no 
right to tell counsel what they should do and how to try 
their case. 

Mr. Smith: Mr. Brine will be here for cross-examination. 

The Court: Suppose he isn’t put on? 

Mr. Smith: Mr. Lynham said he is going to put him on. 
If he isn’t put on, I will subpoena him. 

The Court: Suppose a motion is made at the end of the 
plaintiff’s testimony to take the case to the jury? 

Mr. Friedman: Anvthing I do, vour Honor— 

3S6 The Court (interposing): There is nowhere in 
this testimonv a word that Brine is general agent of 
the company or any sort of an agent. 

Mr. Friedman: There is the testimony that these two 
witnesses went down to see Mr. Brine, and that he held 
himself out— 

The Court (interposing): But that doesn't prove him to 
be an agent because they went to see him. 

Mr. Friedman: Mr. Lynham says he will call him as his 
next witness, and in the meantime T have Doctor Perry 
here. 

The Court: From now on counsel will have to conduct 
their case as they see fit. All the Court can do when the 
testimony comes is to pass on the evidence as it is pre¬ 
sented. 
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Testimony of J. Howard Brine (Direct Examination). 

393 Bv Mr. Lvnham: 

» 90 

Q. Will you state your full name? A. J. Howard Brine. 

Q. Where are you employed, Mr. Brine? A. The ad¬ 
dress ? 

394 Q. Well, with whom are you employed? A. Pru¬ 
dential Life Insurance Company of America. 

Q. Where? A. 1010 Vermont Avenue. 

Q. Mr. Brine, do yon know Mrs. Jane Saxe? A. I re¬ 
member having seen her, ves. 

Q. Mr. Brine, calling your attention to the latter part 
of December, 1937, do you recall having a conversation 
with Mrs. Saxe in your office? A. I do. 

Q. Will you tell us what the substance of that conver¬ 
sation was, please, sir? A. Mrs. Saxe and another lady 
called at the office concerning— 

The Court (interposing): .lust a minute. It isn't the 
substance of the conversation or its interpretation; the 
witness should repeat as nearly as he can the conversation. 

The Witness: Mrs. Saxe called and was very much 
aroused over some condition, and expressed herself about 
changing the beneficiary on a policy that was on the life 
of her husband. She stated that she held the policy and 
that her mother-in-law, or the mother of her husband, was 
attempting to change the beneficiary on that policy, and 
she wanted to know if that could be done while she held the 
policy, and I informed her that, according to the terms of 
the contract, it could not be done. 

Of course, the conversation lasted quite a while, but that 
was the gist of the conversation. 

Q. Now, Mr. Brine, was there anything said to you 

395 about the payment of premiums on the policy? A. 
No, sir. 

Q. Do you know whether any premiums were paid on the 
policy after that date? A. No, sir. 
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Q. Now, Mr. Brine, did there come a time when you 
heard that the insured, Alexander T. Saxe, had been a pa¬ 
tient. in a hospital in Boston? A. 1 did hear about that; 
it was about, at least several months after the death of Mr. 
Saxe. 

Q. And how did you happen to hear it? 

Mr. Smith: I don’t think this is material, your Honor. 

The Court: How did he happen to hear about it? 

Mr. Smith: T don't know when he heard about it, or how 
he heard about it; there is no time fixed. 

The Court: Well, if I were you I wouldn't object to it. 
But if you object to it I will have to rule on it. 

Mr. Smith: T will withdraw the objection. 

By Mr. Lynham: 

Q. Mr. Brine, was there any conversation had between 
von and Mrs. Alexander Saxe and this other ladv, about 
her husband having been in the hospital in Boston? 

The Court: If you want to ask him the question about 
whether he had been to a hospital— 

Mr. Lynham (interposing): Tie already answered that 
question, he said he learned it several months later. 

Bv Mr. Lvnham: 

* • 

Q. How did you happen to hear about it? A. The case 
was being investigated by one of the investigators 
396 from the home office, and he stopped in the office to 
discuss the case with me briefly, and said he had dis¬ 
covered some previous hospitalization prior to the time 
the policy was applied for. 

Q. Now. Mr. Brine, if you had learned from Mrs. Saxe 
that her husband had been in a hospital in Boston what, 
under the rules of your company, would you be required 
to do ? 

Mr. Friedman: T object to that. 

The Court: The witness has testified to Mr. Lynham that 
she made no statement to him and, therefore, what he would 
have done is immaterial. 
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Mr. Lvnham: No, sir. The question I had in mind is how, 

bv the rules of the company, is he required to deal with 

such a situation? That has to do with his authority. 

• 

The Court: No, that has nothing to do with his author¬ 
ity. The company can’t by its by-laws restrict the legal 
relationship between the company and representative in 
so far as third parties are concerned, unless the third par¬ 
ties have knowledge of the by-laws which constitute the 
restriction. 

Mr. Lvnham: Your Honor, may I have an exception? 

The Court: Yes, sir. 

Bv Mr. Lvnham: 

» • 

Q. Mr. Brine, 1 believe I asked you whether anything 
was said in the conversation about the insured having been 
in a hospital in Boston, did I not ? A. You did ask me. 

Q. And what was said? A. There was nothing 
397 said. 

Mr. Lvnham: Vcrv well, that is all. 

* * 

Cross-examination 
Bv Mr. Smith: 

Q. Xow, Mr. Brine, how long have you been employed by 
the Prudential Life Insurance Company of America ? A. I 
beg your pardon ? 

Q. How long have you been employed by the Prudential 
Insurance Company? A. Twenty-five years. 

Q. Twentv-five voars, and what is vour title with the 
company? A. Superintendent. 

Q. Superintendent. Are you a licensed insurance asrent? 
A. Yes. 

Q. AYhat annual fee do you pay? A. Personally? 

Mr. Lvnham : My position in respect to this testimony is 
that it is irrelevant whether he pays a fee to act as an 
insurance agent. T think the issue is his authoritv. and we 
are perfectly willing to go into that. 

The Court: Overruled. 

Proceed. 
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By Mr. Smith: 

Q. Do you pay a fee for that license? A. I pay part of 
the fee. 

Q. What fee is paid for your license? A. The total 
amount ? 

398 Q. Yes. A. For my license $50 a year. 

Q. Now, that is a general license, is it not? A. 

Yes. 

Q. And you are licensed as a general agent of the Pru¬ 
dential Insurance Company? A. Yes. 

The Court: Is that correct or not? 

Mr. Smith: He said “ves.” 

The Witness: Your Honor, while my title is superinten¬ 
dent, as I understand it, according to the legal code, they 
issue several different kinds of licenses, such as the license 
which is given to the regular agent, hut anyone in charge 
of an insurance business or running a business of bis own, 
be pays a greater fee, a larger fee for what they call, what 
was the term you used? 

By Mr. Smith: 

Q. General Agent. A. General agent’s license, that is 
correct. 

By the Court: 

Q. Now, then, Mr. Brine, do you have the right in your 
company, if you see fit to do it, to solicit risks? A. I do. 

Q. Do you have the right to collect premiums? A. Yes, 
sir. 

The Court: Proceed. 

By Mr. Smith: 

Q. Now, Mr. Brine, how long—You have admitted 

399 that Mrs. Saxe and an unidentified woman came to 
your place on December 29, 1937 ? A. That is right. 

Q. And had a conversation with you concerning this 
policy. How long did that conversation last? A. Well, I 
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should say fifteen or twenty minutes; it may have been 
longer. I don’t know, sir. 

Q. You don’t recall the time. Did you make any notes 
of the conversation at that time? A. No. 

Q. Do you recall whether Mrs. Saxe gave you any names 
in connection with this conversation? A. Gave me names? 

Q. Yes, did she mention any names to you? A. She 
referred to her husband and his mother. 

Q. Did she mention any other names? Didn’t you write 
down on your pad the names of Jean Bowdner and David 
Bowdner? A. No, sir. 

Q. Now, do you remember the name of the other lady that 

came with Mrs. Saxe? A. I have learned recentlv who 

% 

she is. 

Q. What is her name, please? A. Kavanagh, I believe. 
Q. A stout lady? A. That is right. 

Q. Did you have any conversation with Mrs. Kavanagh 
during this visit? 

The Court: Or in her presence ? 

400 By Mr. Smith: 

Q. Or in her presence? A. As I recall, Mrs. Kavanagh, 
or Miss Kavanagh, whatever it might be, was a silent part¬ 
ner, more or less, I think she was there just simply to 
accompany Mrs. Saxe; probably a witness, I don't know. 

Q. Did you ask Mrs. Kavanagh any questions about the 
insured’s health? A. No, sir. 

Q. Did you ask her how long she had known the insured ? 
A. Mrs. Kavanagh? 

Q. Yes, sir. A. No, sir. 

Q. Did you have any conversation with Mrs. Kavanagh 
at all? A. I don’t remember of addressing her direct. 

Q. Would you say that you didn’t address her directly? 
A. I don’t believe I did. 
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Testimony of J. Howard Brine (Re-Direct Examination). 

419 By Mr. Lynham: 

Q. Mr. Brine, your title is superintendent? A. Superin¬ 
tendent. 

Q. And what are your duties as superintendent? 

The Court: Excuse me, what territory do you have? 

The Witness: I have charge of the territory known as 
Washington, D. C. 1 District. 

The Court: What district? 

The Witness: Xo. 1, which comprises all of Southwest 
and most of the Northwest sections of Washington, as well 
as one or two sections of Maryland and part of Virginia. 
The Court: Proceed: 

By Mr. Lynham: 

Q. Are there any other superintendents in this area? A. 
One other superintendent who holds a position similar to 
mine, and another man who is known as the manager 

420 of the ordinary department. 

The Court: There is nobody else in your district? 
The Witness: Xo, sir. 

Bv Mr. Lynham: 

Q. Tell us what your duties are as superintendent, Mr. 
Brine. A. Well, to supervise the general conduct of the 
business: I am responsible for everything that goes on in 
the office. 

Q. You say to supervise the general conduct of the busi¬ 
ness: what do you mean by that? A. Well, to see that col¬ 
lections are made. 

Q. By whom? A. Well, either by the agent or by the 
clerks in the office— 

Q. (Interposing) Anything else? 

The Court: Clerks in the office and what, sir? You didn’t 
finish that. 
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The Witness: Many of our policy holders call at the office 
to pay premiums, and the clerks collect the premiums, and 
then it is mv dutv to see that these are remitted to the home 

w * 

office in the proper manner. 

Bv Mr. Lvnham: 

• V 

Q. And properly accounted for ? A. That is right. 

Q. Now, Mr. Brine, do you have power to hire and fire 
employees ? A. If there comes a time when a man resigns, 
or a clerk resigns, for that matter, we submit the resigna¬ 
tion to the Home Office for acceptance, and on the 

421 hiring of employees we submit that to the Home 
Office and the Home Office accepts or rejects those 

applications. 

Q. You don’t accept or reject them yourself ? A. No. 

Q. Do you pass on risks in your office? A. No. 

Q. Do you act on applications? A. Do you mean to ac¬ 
cept or reject applications? 

Q. Yes. A. No, sir. 

Mr. Lvnham: I believe that is all. 

Further Cross-Examination 

Bv Mr. Friedman: 

* 

Q. And you also solicit, and the men under your super¬ 
vision solicit for risks ? A. That is right. 

Q. And the delivery of policies is made from your office? 
A. We deliver the policies. 

Q. If any controversies arise over any of the policies or 
payments or acceptance of premiums, that contact is made 
with your office? A. Most always. 

Q. And the men who are employed to solicit insurance 
and collect premiums are under your direct supervision? 
A. That is correct. 

Q. Mr. Brine, do you solicit insurance yourself? A. Ido. 
Q. Now, when a controversy arises with respect to 

422 the payments of the proceeds of the policies, or the 
acceptance of premiums, what, if any, action do you 
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take with respect to it ? A. "What do you mean by contro¬ 
versy ? 

w 

Q. Well, if there is any question, as there is in this case, 
as to who is entitled to the proceeds of the policy. A. Every¬ 
thing; is submitted to the Home Office. 

Q. Do you pass on any of those questions or controversies 
yourself ? A. No, sir. 

Mr. Friedman: That is all. 

Testimony of Clarence W. Moore (Direct Examination) 

420 Q. Do you recall whether or not Mrs. Jane Saxe 
telephoned you on the night of December 29, 1937? 
A. She telephoned my house on several occasions; I don't 
recall that that is the exact date. 

Q. Do you recall that she called around the latter part 
of December, 1937 ? A. That was not the date. 

Q. Do you recall what conversation took place at that 
time? A. The conversation was about the possibility of 
Mr. Saxe changing the beneficiary in the policy. 

Q. Do you recall whether or not she did or did not say 
to you that he had been in the hospital ? 

The Court: State what she did say. Don’t lead the wit¬ 
ness. 

By Mr. Smith: 

Q. What did you say to her, and what did she say to you ? 
A. Mrs. Saxe inquired whether Mr. Saxe could change the 
beneficiary without the policy, and I told her he could not 
because the policy stated the policy had to be submitted for 
endorsement by the company. 

Q. Did she tell you anything else? A. There was con¬ 
siderable conversation, but I don’t recall any other conver¬ 
sation. 

Q. Now, did you make any arrangement for a conference 
between Mr. Brine and Mrs. Saxe? A. I think T did. I told 
her to see Mr. Brine to verify my answer about the ques¬ 
tion of change of beneficiary. 
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427 Q. And that was in the latter part of December, 
1937? A. Yes. 

Q. Do you remember whether or not Mrs. Saxe told you 
that she was disturbed about the policy? A. No, sir. 

Mr. Smith: No further questions. 

Cross-Examination 
By Mr. Lynham: 

Q. Mr. Moore, if I understood you correctly, you said 
Mrs. Saxe got in touch with you about writing this policy 
on the life of her husband? A. Yes. 

Mr. Lynham: That is all. 

Cross-Examination 

Bv Mr. Friedman: 

* 

Q. And when she called you the latter part of December, 
1937, that conversation which you have just spoken about, 
she asked you whether her husband could change the bene¬ 
ficiary without having the policy? A. That is right. 

Testimony of Mrs. Blanche Hannon Kavanagh (Direct 

Examination). 

459 Q. Now, will you tell us, please—Did you have oc¬ 
casion—Will vou tell us whether or not vou visited 
% * 

the hospital? A. Yes, with Mrs. Jane Saxe. 

Q. Will you tell us about how often? A. Well, I was 
only up in the room twice; one time the evening he was 
taken there, and the reason I remember it so well is that 
he occupied a room that I occupied when I had had a knee 
operation two years before, and it was the same room I 
had been in; and then I visited again; I really don’t know 
just when it was—the first week in January—that is, to 
actually talk with him. 

Q. Now, going back to this first visit, that is, the day you 
went in, was there any conversation? Who was there at 
that time ? A. Do you mean the first evening he went over 
there? 







Q. Yes. A. Well, Jane Saxe was there with me, and the 
nurse was in the room, and he talked to Jane at length. 

Q. What did he say to Jane? A. She sat on the side of 
the bed and he took hold of her hand and told her he was 
verv'sorrv, that he didn’t think he had been much of a sue- 
cess as a husband, and Jane told him not to say that, that 
he had; and he told her that his mother wanted him 

460 to change the beneficiary on an insurance policy, and 
Jane asked him, she said, ‘‘Do you want to change 

it?’' and he said, “No, I don’t.” And Jane was quite up¬ 
set over it, and when we came down out of there Jane called 
Mr. Moore on the phone—and Alex also said that he had 
had a previous hospital record— 

The Court (interposing): A what? 

The Witness: A previous hospital record, and Jane asked 
him what it was. 

Mr. Lynliam: Your Honor, I object to this testimony un¬ 
less there was a representative of the insurance company 
present. 

The Court: Well, the objection is overruled in so far as 
the conversation leads up to the conversation with Mr. 
Brine, and has a bearing on the question of waiver. 
Proceed. 

Mr. Taylor: Shall the witness be permitted to proceed? 
The Court: Yes. 

By Mr. Taylor: 

Q; Proceed. A. He was quite ill, and his eyes were roll¬ 
ing back and forth in his head, and he told her it was a 
party where an associate of his had married, and that he 
wasn’t used to drinking very much, and he had, and it made 
him 1 very ill and he went over to this hospital, and Jane 
asked him, “Were you real sick?” 

The Court: Said what? 

The Witness: “Were you real ill; were you real sick?” 
and he said, “No; I had architects coming in there 

461 and we carried on our business, laid the plans on 
the bed and carried on that business from there.” 
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So I told Jane I didn’t think it was anything to worry about 

it; I didn’t see anything to that, but if it would make her 

feel anv better “whv don’t vou call Mr. Moore and discuss 
* • • 

with him what you heard?” and so she did. 

Bv Mr. Tavlor: 

* i 

Q. Did Alex go into anv further details as to whv he was 
at the hospital for the length of time that he was ? A. Well, 
he was teaching at Columbia University, and I think he 
was supposed to have an unbroken record, or possibly it 
was very difficult to get a wav from the class unless vou 
could be away for some good reason; you would have either 
to furnish a substitute or make an arrangement of some 
sort, and he had to show some good reason why he was un¬ 
able to come there, and that is all that was said. 

Q. Did he at that time say anything about a nurse in the 
hospital? A. Xo: I don’t know, though probably he could 
have told it. 

The Court: How is that? 

The Witness: I said T didn’t know: he could have and it 
have slipped my memory; I don’t know. 

The Court: He could have what? 

The Witness: Tie could have mentioned it, but I don’t 
know. 

Bv Mr. Tavlor: 

v •> 

Ch At any time during that period will you state whether 
or not Jane made an offer to turn the policy over to 
462 him when he was in the hospital? 

Mr. Friedman: T object to that. 

The Witness: Yes, she did. 

Mr. Friedman: Just a minute; I object to that and ask 
that it be stricken out. 

The Court: I have cautioned vou a great manv times on 
the point of your questions, a great many times. Ask the 
question like this: What, if anything, was said by Mrs. 
Saxe at the time that Mr. Saxe told her that his mother 
wanted the policy? but you can’t lead the witness. She is 
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your own witness, and T have told you that for four or five 
days and the same thing goes on. Now, it just isn’t proper. 
The Court doesn't want to be peremptory about it, but the 
Court has told you so often how to frame your questions. 
Mr. Taylor: 1 am sorry, sir. 

The Court: You mustn’t lead your own witness, espec- 

iallv an exceeding! v willing witness. 

• * • ^ 


Bv Mr. Tavlor: 

• • 

Q. What other conversation, if any, took place during 
this conversation you have related, Mrs. Kavanagh? A. 
Well, when he told .Jane that his mother had asked for this 
change, .lane became a little upset about it, and she said, 
‘‘Do:you want the policy?” “Do you want me to turn it 
over 1 /” and he said, “Xo: you keep it until I ask for it.’’ 

The Court: Xow, that is important. “You keep it until 
1 ask for it.” Is that what he said? 

The Witness: That is exactly what he said. 

Mr. Taylor: Your Honor, I am trying to phrase my ques¬ 
tions as your Honor requested it. 

463 The Court: I understand, and I was asking the 
witness exactly what the witness said, which was 
perfectly proper. 


Bv Mr. Tavlor: 

« V 

Q. What, if any, further conversation took place at the 
time relative to Alex during his visit to Beth Israel? A. 
Alex ? 

Q. Alex. A. Oh, I don’t recall any more. 

Q. About how long was your visit this time, Mrs. Kava- 
nagli? A. The first time I went over there? 

Q. During the time this conversation you have related 
took-place. A. We didn’t stay very long; only about a 
half an hour. 
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Testimony of Mrs. Blanche Hannon Kavanagh (Cross 

Examination). 

47(i Bv Mr. Lvnhani: 

• w 

477 Q. Mrs. Kavanagh, what was the date of this visit 
to the hospital when you say Mr. Saxe told Mrs. Saxe 
about having been in a hospital in Boston? A. That 
was the first night he was taken there, lie was taken 
at about six in the afternoon and we didn’t go over 
there until around—1 would say seven or eight: it was quite 
dark—seven-thirty or so; and that is when he told Jane 
about this. 

The Court: Did von sav Mrs. Saxe told the vounger Mrs. 
Saxe? 

Mr. Lvnhani: Xo, sir; Mr. Saxe told Mrs. Jane Saxo. 

The Court: All right: proceed. 

Bv Mr. Lvnhani: 

• • 

Q. Xow, Mrs. Kavanagh, how did that conversation arise? 
A. Well, he told her that he didn't think he had been a very 
successful husband, and that lie hoped he could make up 
to her in the future for his neglect, for the things that had 
been happening lately, and she told him she was only inter¬ 
ested in him getting better, and not to worry about any¬ 
thing; then lie said that there was something he wanted to 
tell her, and he told her what 1 have told you here. 

( t >. Xow, he said, as I understand you, that lie had been 
in the hospital in Boston? A. Yes. 

Q. And that it followed this party he had been on up 
there? A. Yes. 

Q. Did he tell Mrs. Saxe how long he had been in 
47S the hospital? A. 1 think he said for about ten days, 
and I told her 1 thought that was quite a while, and 
lie said, “Well, it was difficult to make an excuse to Colum¬ 
bia,” that he was teaching there, and that you had to have a 
very good reason why you were away, and that he had had 
an unbroken attendance there. 
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Q. Xow, did ho say anything; to Mrs. Saxe, Mrs. Jane 
Saxe, about the effect that might have on his insurance? 
A. Well, he said lie hadn't mentioned it because he hadn’t 
thought it important, and that it worried him and he won¬ 
dered if he should say something about it, or have her say 
something, and he mentioned the change of beneficiary, and 
she asked him if he wanted the policy. She became a little 
indignant at that, and he said, “Xo, you keep it until I ask 
for it." 

Mr. Lvnham: I think that is all. 

Testimony of Appellee Jane Saxe (Direct Examination). 

Q. All right. Xow, did you go out to the Garfield 
.->14 Hospital the night—Where did you go on the night 
of December 29 *. A. 1 went to visit Alex at the Gar¬ 
field Hospital. 

Xow, I believe we have gone over the testimony con¬ 
cerning what transpired that night, in part. Due to the 
exclusions vestcrdav, 1 don’t believe a connected store was 
presented. 1 would like very much if you would give us the 
details of what took place at the hospital that night. 
r>ir> The Court: Was this the first night? 

Mr. Smith: Yes, sir, your Honor, on the night of 
December 29, 1937. 

The Witness: When T visited with Alex he said that his 
mother was trying to get him to change the beneficiary of 
the insurance that he held for me, and he said she said if 
he didn’t change it she would bring in a hospital record 
which would make it impossible for me to get the cash, be¬ 
cause she had later found out that he was involved with a 
young nurse who was up there and she could get her to 
testify he was very seriously ill while he was in the hos¬ 
pital: and I asked Alex why he had never mentioned it to 
me before and he said it was just a social occurrence as far 
as he was concerned, he hadn’t been ill, and he had been 
celebrating the marriage of one of his partners in the small 
housing office: that he had not been used to drinking and 
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lie had taken a little too much liquor on board, as he ex¬ 
pressed it, and that Doctor Jacob Fine, for whom he was 
building a house, was on the party also and connected with 
the hospital, and they sent him to the hospital, and the next 
day when Doctor Fine consulted him he said he would fix 
him up so that it would look legitimate at Columbia, and 
that he had better stay there a while; and lie then asked me 
if I would go down and ask the insurance company if he 
didn’t change the beneficiary if I was fully protected be¬ 
cause of this hospital record, and I didn’t go to the insur¬ 
ance company but called Mr. Moore, as he had handled my' 
policies for me, and he said he couldn’t give me any advice 
about the hospital but he could about the change of bene¬ 
ficiary, and for me to keep the policy, and he made an 
516 appointment for me to see Mr. Brine, and called me 
back and said I could see Mr. Brine at ten o’clock 
that next morning, and T went with Mrs. Kavanagh to see 
Mr. Brine, who was superintendent of the Prudential In¬ 
surance Company. 

Mr. Smith: T would like to go back to the explanation 
of how the policy happened to be taken out with Mr. Moore. 

Mr. Lvnham: Your Honor will recall yesterday I ob¬ 
jected to a conversation that took place in the hospital and 
took the position it was not binding on the insurance com¬ 
pany in view of the fact that a representative of the insur¬ 
ance company was not present, of course. We went over 
this yesterday and I would like to note the same objection 
for the purpose of the record. 

The Court: It is overruled. Of course, the only thing that 
is admissible, strictly, is the conversation, alleged conver¬ 
sation, which Mrs. Saxe had with Mr. Brine, and that only 
has bearing upon the question of the waiver, but in order 
for the jury to make any sense out of it, in order for the 
jury to understand what the conversation with Mr. Brine 
meant, the Court thinks that this background is necessary 
in order for the jury to understand the material points of 
the testimony, and for that Treason the objection is overruled. 
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Mr. Lynham: May I call your Honor’s attention to one 
more thing? 

The Court: Certainly. 

Mr. Lynham: In that conversation she states that Mrs. 
Gertrude Saxe was threatening to give the insurance com- 
panv information about this hospitalization. Xow, we didn’t 
get anv information from Mrs. Gertrude Saxe, and 
517 to that extent I think it is prejudicial to us. 

The Court: Xo: and there is no evidence that you 
did get information from Mrs. Gertrude Saxe. Here is a 
conversation that took place, and Mr. Brine has one version 
of it and Mrs. Kavanagh and Mrs. Saxe have another ver¬ 
sion of it. Xow, for us to limit it to that conversation, with¬ 
out showing what led up to it, would leave the jury in the 
air: thev wouldn't understand the weight to be given the 
statements of the different parties because they wouldn't 
have the background. The background is not independent 
evidence, but it is simply in order that the jury may under¬ 
stand what was going on in Mr. Brine’s office. For that 
reason the Court thinks the testimony is admissible, simply 
as a background. Xow. proceed. 

Mr. Smith: That is what T am trying to bring out, your 
Honor, the whole picture. 

Mr. Lynham: I just want to make myself clear. 

The Court: There is no criticism. If the Court was in 
your position he would make the same objection, but it is 
impossible for the jury, as the tryers of the fact, to reach 
a conclusion unless they have the proper background of the 
situation, and the Court thinks it is necessary to give them 
that. 

The Court overrules the objection for that reason. 

Proceed. 

By Mr. Smith: 

Q. Did you answer the question? A. I answered it 1<> the 
point where Mr. Moore made an appointment for me to sec 
"Mr. Brine. 


129 


Q. Now, did your husband make any statement—or will 
you state whether or not your husband made any 
518 statement concerning the hospital record? A. lie said 
he had never considered it up to that point as being 
important. 

Q. Will you state whether or not he mentioned what 
brought it up? 

The Court: You have gone all over that in detail. 

Mr. Smith: I wasn’t quite clear on one point, your Honor, 
if I may have latitude for one point. 

The Court: I just don’t want any repetition. 

Bv Mr. Smith: 

Q. Did he tell you that he had forgotten about that ? 

The Court: No, the witness stated previously that lie 
considered it a minute, or unimportant, matter. 

Isn’t that what you said? 

The Witness: He just considered it a social event, and 
he wasn’t ill at the time. 

By Mr. Smith: 

Q. Now, I believe you have testified that you telephoned 
Mr. Moore, and Mr. Moore made an appointment with Mr. 
Brine for December 30? A. Yes. sir. 

Testimony of Appellee Jane Saxe (Cross-Examination). 

606 By Mr. Friedman: 

Q. I believe you stated at the outset, Mrs. Saxe, that you 
lived at 1801 Calvert Street, Northwest. Is that your 

607 address? A. That is the address that I gave the in¬ 
surance company when they asked for it. 

Q. No, I am asking you where you live now, at the present 
time. A. Do you mean what my home address is? 

Q. Where do you live? Where do you eat and sleep? 

The Court: That is the question. 

The Witness: I am staying with friends here, but it isn’t 
my home. 
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By Mr. Friedman: 

Q. Where are you staying? A. I am staying with Mrs. 
Kavanagh part of the time and friends part of the time, and 
my sister. I am not living here. 

Q. I thought 1 understood you to say at the outset you 
lived at 1801 Calvert Street. A. I did, sir, and I knew I 
might expect a visit from Mrs. Saxe, and I am afraid to 
have any personal visits from her. 

Q. You don't live at 1801 Calvert Street? A. I don’t live 
there. 

Q. Now, where is your regular home, where you eat and 
sleep regularly? A. For a year I have been living and do¬ 
ing a landscape business in Texas with my daughter, and I 
have been living on a ranch. 

Q. Is that your home? A. Yes, sir. 

Q. Is that where you came from directly for this 
608 trial? A. No, I didn’t come directly. I had other 
business. 

Q. You have other business here? A. Yes. 

Q. Who is this gentleman seated here behind the rail? A. 
His name is Mr. John Ross. 

Mr. Smith: I object. 

The Court: She has answered. 

By Mr. Friedman: 

Q. Is he your husband ? A. No. 

Q. Are you sure about that? A. Yes. 

Q. Have vou ever represented him to be your husband ? 
A. No. 

Q. Are you sure about that? A. Y'es. 

Q. How long have you known him ? A. Alex and I knew 
him because he was interested in our business, in his books, 
and at the time he knew he was with the John B. Pierce 
Foundation in New Y'ork. 

Q. How long have you known him? A. Around the last 
part of 1935, no, 1936. 

Q. Where does he live? A. He lives in New York City. 
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Q. You say you have known him since 1936? A. Yes. 
I beg your Honor, I have had—Please, may I be excused 
from these things? 

The Court: Xo, you may not. You may be excused, if 
you are nervous, for the time being, but you can’t be 

609 excused from answering these questions. The Court 
thinks they are proper. 

The Witness: All right, sir. 

The Court: And if you have nothing to conceal the Court 
thinks they should be answered. 

Proceed. 

By Mr. Friedman: 

Q. Will you give me your regular, permanent address, 
please ? A. Xo. I don’t care for Mrs. Saxe to know my per¬ 
manent address. T will not give it. 

Mr. Friedman: I would like to have the Court instruct 
the witness. 

The Court: Of course, if it is material to any inquiry in 
this case, the Court thinks it should be done. Otherwise it 
is a private matter and the Court wouldn't compel it. 

Mr. Friedman: I understand, but we had at the outset 
of this trial a statement by the witness that she resides at 
1S01 Calvert Street. 

The Witness: I admit that I told that. 

Mr. Friedman: And now she states that that isn’t her 
address. She states that isn’t her home. I think it is per¬ 
tinent to the inquiry to determine the credibility of this 
witness. 

Mr. Taylor: May it please your Honor, if the witness 
does have a fear— 

The Court (interposing): I know, but it sounds a little 
far-fetched to the Court. 

Mr. Smith : Well, with the background of what has 

610 gone before, sir, it would probably be far-fetched to 
you or me, but to her it is very real. 

The Court: The Court isn't going to express any opinion 
about that, but the Court doesn’t know anv reason whv she 


shouldn’t make a disclosure, provided counsel says it is ma¬ 
terial to this inquiry. 

Mr. Friedman: It is material to this extent: She stated 
her address at 1S01 Calvert Street at the outset of this 
trial. 

The Court: All right, and what is the materiality? 

Mr. Friedman: I would like to know what her present 
address is. 

The 'Witness: I will not tell you. 

The Court: The Court doesn’t know what you have in 
mind. You may have something in mind which is perfectly 
proper, and you may be on a fishing expedition. I don’t 
know. 

Mr. Friedman: I don't think I am. 

The Court: Proceed. 

By Mr. Friedman: 

Q. Are you married at the present time? A. No. 

Q. You are not? A. No. 

Q. Have you ever been married since Alex’s death? A. 
I have not. Have you any evidence that I have been? 

Mr. Smith: Just a minute. 

By Mr. F riedman: 

(ill Q. Do you know a Doctor Allan Lee here in town? 

A. Doctor Lee attended Alex at Group Health. 

( L ). When was that ? A. Oh, away back in 19—at the 
Group Health when lie attended him there. 

Q. When was it, do you know ? A. Yes, it was the begin¬ 
ning of November, 1937. 

Q. It was the beginning of November, 1937 ? A. Yes, sir. 

Q. And you went with Alex down to the clinic, didn’t you ? 
A. I did. 

Q. Did Doctor Lee advise you at that that time what Alex 
was suffering from? A. Alex had influenza, and Doctor 
Lee said he had developed anemia. 

Q. So that in the beginning of November, 1937, your tes¬ 
timony now is, as I understand it, that you were advised by 
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Doctor Leo that Alex was suffering from Anemia, is that 
right? A. I don’t know if it was the beginning, or not; it 
was subsequent to his visiting the Group Health. 

Q. Have you had occasion to see Doctor Allan Lee since 
his treatment of Alex? 

The Witness: Your Honor, is it important to give that 
information about this? 

The Court: It may be. 

The Witness: Doctor Allan Lee was consulted if he would 

testifv for us. 

* 

012 By Mr. Friedman: 

Q. And when was that? A. I don’t recall. 

Q. Well, was it a month or a year or six months ago or 
two years ago? A. I don’t recall. 

Q. You don’t know whether you did see him within the 
last two years? A. Yes, I know. 

Q. Was it within the last year? A. Yes. 

Q. Was it within the last six months? A. I don’t know. 
Q. But you will say it was within the last year, is that 
correct ? A. Yes. 

Q. And who accompanied you when you saw Doctor Lee 
on that occasion ? A. Mr. Smith went with me. 

Q. Who is Mr. Smith ? A. Mr. Smith is my attorney. 

Q. This Mr. Smith right here (indicating)? A. Yes. 

Q. Anybody else? A. No. 

Q. What name did you give Doctor Lee as yours at that 
time? A. Doctor Lee knows I am Mrs. Jane Saxe. 

Q. Yes, but I am asking what name you gave Doc- 
613 tor Lee at that time? A. Mrs. Jane Saxe. 

Q. Mrs. Jane Saxe? A. Yes. 

Q. Did Mr. Ross accompany you at that time? A. No, 
Mr. Smith accompanied me that time. 

Q. Mr. Ross wasn’t there? A. Mr. Smith was with me. 
Q. I am asking you if Mr. Ross wasn’t there. 

The Witness: I don’t care to answer any further. 

The Court: What is that? 

The Witness: I care to make no further answer. 
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The Court: Well, you will answer the question or be in 
contempt of court. 

The Witness: I am sorry sir. 

lie did visit with me on one occasion. 

Bv Mr. Friedman: 

Q. He did visit with you on one occasion. On how many 
occasions did you see Doctor Lee in the past year? A. Two 
or three, 1 think. 

Q. Two or three times, and on each of those occasions did 
vou have occasion to tell Doctor Lee vour name was any- 
thing other than Mrs. Jane Saxe? A. I did, sir, because 
Mrs. Saxe had been in contact with him, and I am mortally 
afraid of the woman, and 1 didn’t want him to know I was 
Mrs. Saxe. 

Q. Now, what name did you give him on any of those 
occasions? A. I gave him Mr. Ross’s name. 

614 Q. And did you tell him you were married to him 
at that time? A. Xo, I am not married to him. 

Q. Did vou tell Doctor Lee on anv of those occasions that 
you were Mrs. John Ross? A. I did, I told him. 

Q. And introduced him as your husband? A. Xo, 1 
didn’t introduce him as my husband. 

By the Court: 

Q. He was with you, wasn't he? A. He waited out in the 
outer office. 

Bv Mr. Friedman: 

Q. Didn’t Mr. Ross speak to Doctor Lee? A. T don’t re¬ 
member if he spoke to him or not. 

By the Court: 

Q. Is it your testimony that you gave Doctor Lee the 
name of Ross? A. I did, sir. 

Q. Because you were afraid— A. (Interposing) 
cause he said she had contacted him. 

Q. Didn’t he know who you were? A. Yes. 


Be- 
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Q. Then what difference would it make whether you were 
Mrs. Saxe or Mrs. Ross? A. I didn’t think Doctor Lee 
would divulge it to her. 

Q. But he knew who you were, didn’t he? A. But I didn’t 
think my name would go down in his record as Mrs. 
Saxe. 

615 Q. He could do it just as well one way as the other; 
what was the point of telling him your name was 

Ross when it wasn’t Ross? A. For the reason 1 didn’t want 
Mrs. Saxe to know I was in Washington. 

Q. You thought Mrs. Saxe had access to Doctor Lee’s 
records? A. Doctor Lee told me she had been there. 

The Court: Proceed. 

Bv Mr. Friedman: 

Q. I don't know whether you answered the question as 
to whether Mr. Ross spoke to Doctor Lee on that occasion. 
A. I don’t remember. 

Q. Xow, on which of those one, two, or three occasions 
was it that Mr. Ross accompanied you there? A. I don't 
recall. 

Q. Was it the first, second or third? A. I don't recall. 

Q. On how many occasions would you say Mr. Ross had 
accompanied you there? A. I don’t know, two or three. 

Q. Did I understand you have lived in Texas the past 
year, or that that was your home? A. Xo, I am working as 
executive secretary for the Siddon house out at Los Angeles 
California. 

Q. During what period of time? A. And I am living with 
an aunt out there—January, 1939, to June, 1940. 

Q. January, 1939, to June, 1940, is that correct? 

616 A. Yes, sir. 

Q. You lived in Los Angeles? A. Yes, sir. 

Q. "Worked out there? A. Yes, sir. 

Q. Has Mr. Ross been out there during that time? A. 
Mr. Ross’s people live there and he came out there. 

Q. He came out there? A. Yes. 








Q. Du rilin’ what period of time has lie lived out there 
from January, li).’>‘), to June, 1940f A. I don’t know that 
he lived there. 

Q. IIow long was he out there to your knowledge? A. 
About two weeks. 

Mr. Taylor: May it please your Honor, may we approach 
the bench ! 

The Court: Yes. 

(Thereuj)on the witness retired from the witness stand, 
counsel approached the bench, and the following occurred 
out of the hearing of the jury:) 

Mr. Smith: This girl is married to Mr. Ross. 

The Court: Of course she is. 

Mr. Smith: But she doesn't want this mother-in-law to 
hound her. 

The Court: Oh, that is perfectly ridiculous. 

Mr. Smith: And I am going to ask you to withdraw the 
testimony. 

The Court: She is guilty of perjury right now. I don’t 
know the necessity of my expressing an opinion about 
(517 it. Her giving a name to Doctor Lee when Doctor 
Loo knew who she was, other than her correct name, 
as she swore she did, was a perfectly ridiculous statement. 

How can this lady hound her any more if she is Mrs. Ross 
than she can if she is under any other name? 

Mr. Smith: She doesn’t want to bring Mr. Ross in. 

The Court: The Court doesn't see the force of that. 

Mr. Taylor: It is regretable. 

The Court: I understand it mav be from vour stand- 

• * 

point, but the Court doesn't see it at all. For a woman to 
come on the stand and commit perjury day after day the 
only thing is to show it up. 

Mr. Taylor: It hasn’t been day after day. 

The Court: Oh, ves, she has testified to the contrarv 
right from the opening of this trial. You know perfectly 
well she wrote that letter—I know she denied it. 
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Mr. Smith: Do you know who wrote that letter? Her 
husband wrote the letter and typed her name on it. 

The Court: If counsel knew her husband wrote that 
letter counsel ought not to intimate that he didn’t. The 
letter conclusively shows that she or her husband wrote 
the letter. 

Mr. Tavlor: Let me clear mvself: When she went out to 
» * 

lunch she said, ‘‘I doubt if Alex wrote that letter to his 
mother,” and when she came hack she said, “I have some 
doubt.” 

The Court: 1 understood Mr. Smith to say that he did 
write it. 

Mr. Taylor: When she went to lunch she said she didn’t 
think Alex wrote it, hut when she came hack from 
618 lunch she said, “T have thought it over and don’t 
think he did write it.” 

The Court: Of course, gentlemen, I appreciate your em¬ 
barrassment, and all that, but you understand the position 
you will be in when you know she has committed perjury. 

Mr. Taylor: That is exactly why we are at the bench. 

Mr. Smith: I would like to ask to withdraw that testi¬ 
mony and give the correct answer. 

The Court: Proceed. 

(Thereupon counsel returned to the trial table, the wit¬ 
ness resumed the witness stand, and in the hearing of the 
jury the following occurred:) 

Mr. Friedman: I have no further questions. 

The Witness: She spoiled one marriage for me; why 
have another one spoiled? I don’t want the money or any¬ 
thing. 

Redirect Examination 
By Mr. Smith: 

Q. I ask you to apologize to the Court. 

The Witness: I apologize, your Honor. Ladies and gen¬ 
tlemen, I apologize. 
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By Mr. Smith: 

Q. You are married to Mr. Boss, are you not? A. 1 am. 
Q. And do you withdraw the statements you made with 
reference to your marriage? A. 1 do, sir. 


By the Court: 

(,). When were you married to Mr. Ross? A. In 
G19 June of last year, just a year ago. 

Q. June, 1939 or ’38? A. Xo, this last year, this is 
1940, isn't it? After 1 came east. 

Bv Mr. Smith: 

•> 

Q. Will you explain to the Judge and jury why you made 
that false statement? 

Mr. Friedman: I object. 

The Court: Xo, the Court thinks she ought to be allowed 
to explain. 

Mr. Friedman: 1 withdraw the objection. 

The Witness: Well, 1 haven’t had a tremendous amount 
of happiness up to now, and so many attempts have been 
made on my life to spoil my life—1 haven't said this before, 
but I had to give up my position in the bank where I was 
employed as a teller, she ran in there and said, “There is 
the murderess, there is the woman who murdered mv son.’’ 


By Mr. Smith: 

Qi Did you think you were protecting Mr. Ross and your¬ 
self? A. Certainly. I think I have a right to a little hap¬ 
piness in my life. 


By the Court: 

Q. Now, Mrs. Ross, if that is your name? A. It is, sir. 
Q. It isn't necessary for you to go into this tantrum at all. 
A. Iam sorry, sir. 

Q. It is perfectly evident you would be in no more 
620 danger from Mrs. Saxe as Mrs. Ross than Mrs. Saxe. 
Your excuse for committing perjury is absolutely 
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senseless in the Court’s opinion, and the Court knows of 
no excuse for this conduct. 

Are you through with this witness? 

The Court: The Court will not hold you for contempt at 
this time, but you are subject to indictment for perjury, and 
inexcusable perjury, because it has no possible bearing on 
any personal fear by reason of Mrs. Gertrude Saxe, the fact 
that she has changed her name from Saxe to Ross, the 
excuse is of no validity. 

Mr. Taylor: Counsel may respectfully differ with your 
Honor’s opinion. 

By Mr. Smith: 

Q. 1 will ask you if at any time during this trial you have 
answered any question— 

The Court (interposing): The Court won’t permit any 
such question as that. The witness will have to stand on 
what she has done. 

Mr. Smith: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Testimony of Dr. Allen E. Lee (Direct Examination). 

621 Q. Did you have occasion to treat one Alexander 
T. Saxe in 1937? A. Yes, sir. 

Q. Have you had occasion to refresh your memory from 
any records about that today ? A. Yes, sir. 

Q. Now, will you state when it was that you first treated 
him? A. 1 saw Mr. Saxe for the first time in 1937, on 
November 2. 

Q. November 2? A. November 2. 

Q. What was your diagnosis at that time ? A. Well, we 
ordered certain laboratory work to be done in order to 
facilitate making a diagnosis. 

Q. Did there come a time after that when you did make 
a diagnosis? A. Yes, it was made after study, which was 
as follows: kidney involvement, nephritis, with a hardening 
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of the arteries, or arteriosclerosis, and heart damage. 
622 Q. Now, when was diagnosis made, approximately, 
after that November 2 visit? A. Approximately, I 
would say, about a week or so. 

Q. About a week? A. About seven days thereafter. 
There is one other thing which I haven’t mentioned, which 
is that of anemia, which went with the picture. 

Discussion as to Testimony of Appellee Jane Saxe. 

642 Mr. Taylor: Your Honor, before we adjourn I 

would like to address mvself to the Court for a mo- 

* 

ment. 

This action which occurred in the court just a few min¬ 
utes ago, I have been practicing in the District for ten 
years or thereabouts, and there is one thing I am jealous 
about, my reputation, and 1 am sure every counsel at the 
table is. 

The Court: The Court doesn’t think that there is any 
reflection at all upon any counsel in the case. 

Now, if that isn’t satisfactory to you, the Court will hear 
vou further. 

Mr. Smith: I appreciate that, your Honor. 

Mr. Taylor: 1 appreciate that. 

The Court: I don’t know when you learned this, but she 
has been calling herself Mrs. Saxe ever since the case began. 
She has never indicated she wasn’t Mrs. Saxe. 

Mr. Smith: That is true, and, may it please the Court, I 
was consulted on that, and I concluded it was better 

643 to call her Mrs. Saxe to save confusion, but I was 
aware of her marriage to this man, and I had dis¬ 
cussed that at length and thought at the time that there was 
no secret about it. She had married this man a year and a 
half after the death of this man. 

The Court: I don’t know what the reason was unless she 
thought she had a better chance to win the case from the 
other Mrs. Saxe. 

Mr. Smith: No, that wasn’t the reason. 


141 


The Court: She may have thought, “If the jury thinks 
I am a poor widow I will be better off than if I had gone off 
and married somebody else.” 

Mr. Smith: I am satisfied the reason she did that was 
because she was in great terror. 

The Court: The Court doesn’t think counsel is subject 
to criticism, and the Court so holds. 

Mr. Smith: Thank you, your Honor. 

We had an opportunity to study our client, and if there 
was any thought on our part of anything wrong in the least 
anvwhere, naturally we would not be here if it was totally 
wrong, nor would we allow anything that was in any way off 
color. 

Mr. Taylor: If you will excuse the expression, when she 
“popped off,” I conferred with Sidney and said, “Let’s 
approached the bench.” 

The Court: As far as the Court is concerned, with ref¬ 
erence to Mrs. Saxe, the incident is closed. The Court told 
her that he wasn’t going to hold her for contempt, and also 
told her that in the Court’s opinion there was no 
644 excuse for that conduct. 

694 Charge of the Court to the Jury. 

The Court: Ladies and gentlemen of the jury, the Court 
has some difficulty in instructing and charging in this case, 
because the case does have a technical aspect which may be 
confusing. The only thing the Court can do is to try to 
make it as plain and as simple as possible. 

The first question, the burden of proof, I imagine the 
jury understands, but the rule is, of course, if you vrant 
somebody to pay you money the burden of proof is upon 
you to show that that person owes you the money, and that 
means you must show it by a preponderance of the evidence. 
Now, in this case if I was to undertake to go through the 
ramifications of the burden of proof it would be, I am afraid, 
confusing, so that the thing which I am going to tell you is 
that the burden of proof is always upon the person, 

695 or persons, who are asserting a substantial affirma¬ 
tive. When you assert an affirmative it is up to you 
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to establish that affirmative by a preponderance of the evi¬ 
dence, whatever that affirmative may be. 

Now, of course, the plaintiff has established the fact that 
this policy was issued, or the plaintiffs have established 
the fact that this policy was issued, and that the assured is 
dead. 

Now, the defendant, the insurance company, defend on 
the ground, as they have attempted to, and offer evidence 
that there was a material misrepresentation in the applica¬ 
tion for the policy, and that that material misrepresentation 
was made with intent to deceive, or, if not made with intent 
to deceive, it materially affected the acceptance of the risk 
by the insurance company. Now, those are the two defenses 
of the insurance company, that is, until we reach the matter 
of the alleged waiver. 

The Court thinks it would be very confusing for you for 
the Court to undertake to detail the testimony because it 
might indicate to you how the Court thought the jury should 
decide the case, so, in so far as the defendant’s liability is 
concerned, the Court is going to sav to vou this, that if you 
believe from all the evidence that you heard, all of it, that 
at the time this policy was issued the decedent made that 
false representation with intent to deceive, or if you believe 
that false representation was of such character as to have 
materially affected the acceptance of the risk by the com¬ 
pany, then you should find for the defendant. If, on the 
other hand, you think that this representation was not 
696 made with intent to deceive at the time that the policy 
was applied for, or if you believe that it was not of 
such a character as to materially affect the acceptance of the 
risk by the company, then you will find for one or the other 
of the plaintiffs, as the Court will charge you later. 

Now, there is another phase of this case, as far as the 
defendant’s liability is concerned. The Court doesn’t know 
what your views are going to be about the deceased and the 
materiality of the two things about which the Court has 
charged you, but let’s assume, in order for me to get to the 
question of waiver—I am afraid to say that—but on the 
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question of waiver the situation is this, to be perfectly plain 
—What was the general agent’s name? 

Mr. Smith: Brine. 

The Court: If you believe Mrs. Jane Saxe, or Ross, as 
the case may be, if you believe that she told Mr. Brine about 
this previous hospitalization, then the Court says to you as 
a matter of law that that constitutes a waiver on the defen¬ 
dant’s part, the defendant having accepted the premium 
afterward and given a receipt for it. If you believe that she 
did not tell Mr. Brine what she says she told him, that she 
did not tell Mr. Brine about this previous hospitalization, 
as he says, then you will not lind that the insurance company 
waived any right that it had, but you will understand that 
the question of waiver and the question of the original 
validity of the policy, as the Court originally explained to 
you, are two separate propositions. You understand that? 
All right. 

Now, then, we come to the question if you should 
697 find against the defendant, the insurance company, 
as to whom you should find for. The plaintiff-inter¬ 
vener, and she is a plaintiff, so we will just call her a plain¬ 
tiff, the plaintiff Gertrude Saxe introduced in evidence two 
papers constituting changes of beneficiary, the first executed 
on January 6,193S, and the second executed on January 28, 
1938, the first naming herself and her daughter-in-law bene¬ 
ficiaries in equal shares, the second naming her the sole 
beneficiary. Now, under the terms of this policy in order 
to change the beneficiary you must endorse the change on 
the policy. That was not done. But the Court instructs 
vou as a matter of law that if vou believe from the evidence 
that the deceased did everything in his power to comply 
with that term of the policy and was unable to do it because 
he couldn’t get the policy, then you should find for the plain¬ 
tiff Gertrude Saxe, unless you find that the execution of the 
change in beneficiary on January 6 and January 28 was 
caused bv undue influence. 

Now% then, it is necessary for the Court to define to you 
w’hat is, in law, undue influence. Even though you believe 
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from! the evidence that Gertrude Saxe importuned her son 
to make these changes in the beneficiary, even though vou 
believe that, if you still believe that what he did was his 
act, and you further believe, as 1 said before, that he did 
everything in his power to change the beneficiary, as pro¬ 
vided for by the policy, and if you believe that what he did 
was his act—in other words, that that is what he himself 
decided to do—it makes no difference how much she im¬ 
portuned, and then you must find for the plaintiff Gertrude 
Saxe. 

If, on the other hand, you believe that her impor- 
69S tunings were of such character that what the de¬ 
ceased did was not his act at all, but her act—in other 
words, if you believe that he was utterly unable to resist 
the importunity,—then, of course, the changes in beneficiary 
were null and void and you will find for the plaintiff Jane 
Saxe. 

Now, then, it is possible—the Court doesn't know any¬ 
thing about what you will decide—but it is possible that you 
mav decide that one of these changes in beneficiarv was 
good in law, as explained to you, and the other was not good. 
If you find that both of these alleged changes of beneficiary 
were the result of undue influence, assuming now that you 
find against the defendant insurance company, you will find 
for Ihe plaintiff Jane Saxe. If you find that the change of 
beneficiary of January 6 was good but that the change of 
January 2S was not good, you will find for both plaintiffs. 
If you find that the change of January 28 was good, as 
explained to you by the Court under the law, then you will 
find for the plaintiff Gertrude Saxe. In other words, your 
verdict will be either for the defendant, plaintiff Jane Saxe, 
for the plaintiff Gertrude Saxe, or for both plaintiffs. 

Now, I have made it as clear as I can, and I am going to 
excuse the jury for just a minute, and consult with counsel 
to see if there is something else I ought to say. I will just 
excuse you for a minute and then call you back. 

(Thereupon the jury retired from the court room and the 
following occurred out of the hearing of the jury:) 


145 


Mr. Smith: If your Honor please, when we discussed 
the charges this morning, 1 brought to mind the fact that 
if he hadn’t made a demand for the policy that that 

699 would not be all he could do. 

The Court: Yes, but the Court said to you this 
morning that the Court wasn’t going into that, that counsel 
would have to do that in their argument. 

Mr. Friedman: The question I have, your Honor, is that 
the burden, so far as the insurance company and Jane Saxe 
is concerned, the insurance company is relying on misrep¬ 
resentation and fraud, and Jane Saxe is relying on undue 
influence, that that burden should be by clear and convincing 
evidence as laid down in the West case. 

The Court: I will tell you, Mr. Friedman, 1 am just 
afraid if I sav anv more about that to them about this law 
they will be so confused that my instructions will be of no 
benefit. I have tried to tell them that where anyone asserts 
a substantial averment that the burden is upon that indi¬ 
vidual, and it seems to me in this case, as complicated as it 
is, that that is as far as I ought to go, or they wouldn’t 
have in mind what they are going to do. 

Mr. Friedman: Except that these are insurance cases 
and require clear and convincing preponderance of the evi¬ 
dence. 

The Court: Gentlemen, I have heard you both, and my 
opinion is if those are the only objections you have the 
Court thinks the Court’s instructions are good and should 
stand. 

Mr. Taylor: Your Honor, I would like to discuss, more 
than to take exception to your Honor’s charge, that you are 
unable to give such an instruction; I have one I like a little 
better, in fact, in regard to undue influence, that undue 
influence is persuasion carried to the point of over- 

700 powering the will. 

The Court: What 1 said means the same thing 
you have said; whether it means the same thing to the jury 
I don’t know. 
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Mr. Taylor: I don't know, but I bring this up for your 
consideration rather than to note an exception to it. 

The Court: I am going to let the charge stand. 

Call for the jury. 

Mr. Lynham: May I make one suggestion before the 
Court sends for the jury? 

The Court: Certainly. 

Mr! Lynham: In view of my original position with re¬ 
spect to the prayers, and in view of the fact that I had my 
motion overruled, I do not want to put myself in the posi¬ 
tion of consenting to your Honor’s charge, but I want to 
call attention to the fact that we are reiving not onlv on 
this question of hospitalization, but also the question of 
whether or not he had been attended by a physician within 
the past three years; the others relate to specific infirmities, 
the duodenal ulcer and kidney disease and high blood pres¬ 
sure. 

The Court: Well, the duodenal ulcer was in connection 
with his attendance in the hospital, was it not? 

Mr. Lynham: Yes, sir, he was attended while he was in 
the hospital. 

The Court: I may like that language a little better than 
the language I used, but one difficulty in changing the charge 
is that it might cause more confusion than they have now. 

Mr. Taylor: That is the reason I brought it up. 

The Court: What language did I use, “utterly im- 
701 possible’’? 

Mr. Tavlor: Utterlv unable to resist. 

(Thereupon the jury returned to the court room, and the 
following occurred within the hearing of the jury:) 

The Court: Ladies and gentlemen, one of counsel has 
called the Court’s attention to the fact that the Court in 
speaking to you about the alleged misrepresentation only 
called your attention to the hospitalization of 1934, and did 
not call your attention to the other alleged misrepresenta¬ 
tion, which involved the attendance of a physician. 



147 


Now, the Court has been asked to say to you that undue 
influence is persuasion carried to the point of overpowering 
the will. The Court has no objection to that. The Court 
thinks it is substantially what the Court told you, but, in 
view of the fact that this language is equally as satisfying, 
and has been requested by counsel, the Court uses that 
language: undue influence is persuasion carried to the point 
of overpowering the will. 

You may now retire. 

Appellant’s Request for Instruction—No. 1. 

706 The jury are instructed that upon all the evidence 
your verdict must be for the defendant. 

Appellant’s Request for Instruction—No. 2. 

707 You are instructed that for the purposes of this 
suit the claimants, Jane Saxe and Gertrude Saxe, 

have admitted that the insured, Alexander T. Saxe, was a 
patient at Beth Israel Hospital in Boston for a period of 15 
days, from January 1, 1934 to January 30, 1934, and that 
he was attended by a physician each day he was in the hos¬ 
pital, so if you find from the evidence that the insured was, 
during that time, receiving treatment for a duodenal ulcer, 
then you are instructed that as a matter of law the failure 
of the insured to disclose such facts to the insurance com¬ 
pany amounts to fraud avoiding said policy and the lia¬ 
bility of the insurance company is limited to the return of 
the premiums paid on the policy; and you are further in¬ 
structed that the amount of such premiums, with interest, 
having been tendered by the insurance company to the 
claimants, your verdict must be for the insurance company. 

Appellant’s Request for Instruction—No. 3. 

708 You are instructed that even if you should find 
from the evidence that Mrs. Jane Saxe called on Mr. 

Brine of the Prudential Insurance Company shortly after 
her husband had been taken to Garfield Hospital and in- 
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formed Mr. Brine that her husband had been a patient at 
Beth Israel Hospital in Boston in January of 1934 and 
that during that time he had been attended by physicians, 
yet you are instructed that such information given to Mr. 
Brine is not binding on the company and does not prevent 
it from relying on the falsity of the answers contained in 
the application signed by Alexander T. Saxe, if you find 
such answers were in fact false. 


714 Verdict and Judgment, Filed October 21, 1940— 

Civil Action No. 186. 


This cause having come on for hearing on the 10th day 
of October, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Chester C. Hutchinson 
John M. Couden 
Mildred G. McMillan 
Carl W. Veitenthal, Jr. 
Oscar M. Stvron, Jr. 
Harold W. Savage 


George D. Lane 
Leonard IV. Easter 
Margaret S. Enright 
Elizabeth H. Wagner 
Meta F. O'Flaherty 
John C. Russell 


who, after having been dulv sworn to well and trulv trv the 
issues between Jane Saxe, Gertrude T. Saxe, plaintiffs, 
and Prudential Life Insurance Company defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 21st day of October, 1940, that 
they find the issues aforesaid in favor of the plaintiff Jane 
Saxe and that the money payable to her by the defendant 
bv reason of the premises is the sum of Ten Thousand Dol¬ 
lars ($10,000) with interest from Jan. 30, 1938. 

Wherefore, it is adjudged that said plaintiff Jane Saxe 
recover of the said defendant the sum of Ten Thousand 
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Dollars ($10,000.00) with interest from Jan. 30, 1938 to¬ 
gether with costs. 

CHARLES E. STEWART, 
Clerk, 

By PAUL A. DAWSON 
Assistant Clerk. 

By direction of 
Justice GOLDSBOROGI-I 

Trial Court’s Instructions to Clerk Re. Transmitting Rec¬ 
ord in Civil Action No. 178 on Appeal, Filed December 
5,1940—Civil Action No. 186. 

720 Charles E. Stewart, 

Clerk of the District Court 
of the United States 
For the District of Columbia. 

Sir: 

You are hereby directed to transmit to the United States 
Court of Appeals for the District of Columbia as part of 
the record in the case of Jane Saxe et al, vs. Prudential 
Life Insurance Company, Civil Action No. 186, the record 
in the case of The Prudential Insurance Company vs. Jane 
Saxe et al, Civil Action No. 178. 

(The Court’s view is that as the two cases above-men¬ 
tioned were consolidated the record in the case of The Pru¬ 
dential Insurance Company vs. Jane Saxe et al, Civil Ac¬ 
tion No. 178, is a part of the record in Jane Saxe et al, vs. 
Prudential Life Insurance Company, Civil Action No. 186. 
The purpose of this order being simply to relieve the Clerk 
of any responsibility, he being of the opinion that there 
should be a separate final judgment in The Prudential In¬ 
surance Company vs Jane Saxe et al, Civil Action No. 178, 
before he can transmit that record.) 

T. ALAN GOLDSBOROUGH 
Justice 





from the original bound volume 





i 


A\win9ie$\ 


(HOaONA^Ttn MMMATtO A* T>« COMPANY! 


b Coaslderstion of the Application for this Policy, which it hereby made part of this contract, a copy of which Application 
it attached hereto, and of the payment, in the manner specified, of the premiumt herein atated, hereby iniurea the life 
of the perton herein designated at the Insured, for the amount named herein, payable at specified, subject to the provitiont 
printed or written by the Company on the following pages, which are hereby made part of this contract. 


The Insured 


Amount of Intarmnce 


/. LilKIliEB T. SAXE 
-? E THOU C A .K D - 


Dollars, 


payable Immediately upon receipt of due proof of the death of the Insured during the continuance of this Policy and upon 
legal surrender of this Policy, all at the Home Office of the Company, in Newark, New Jersey. 

Payable to JAi.E SAXE, Honoficiary, Wife of tho insured. 


If there be no Beneficiary living at the death of the Insured the proceeds of this Policy shall be payable to the executors, 
administrators or assigns of the Insured, unless otherwise provided b the Policy. The right to change the Beneficiary 

has—_been reserved. - — - -. - ..— 

Total and Permanent Disability Benefit: 

Waiver of Preasiiaa in event of Total and Permanent Disability as hereinafter provided. 

lontl.ly Aaaaai-Premlam Daring First Fire Years 

---Thirteen and OO/lOO_ __ Dollar*, 

payable on the delivery of this Policy, the receipt of which premium is hereby acknowledged, and a like amount payable 
thereafter in exchange for the Company’s receipt on or before the following due dates, the seventeenth day 

of. each nonth after tho date hereof . ._ in every year during the cootinuance of thia Policy, until 
five full years’ premiums shall have been paid; and the 

_Monthly Asaasl Premium After First Fire Yeara 

of _ _ .-—Twenty- to von and CO/jQO-— _ Dollars, 

payable in exchange for the Company’s receipt on or before the following due dates, the seventeenth dsy 

of- __ Docci-lor __ ,19 41 , and a like amount payable on 

the seventeenth day of each math thoi-eafter. .. in every subsequent 

year during tbs continuance of this Policy. Premiums are payable at the Home Office of the Company, or as provided 
under the beading "General Provisions’’ herein following. 

b Witness Whereof, the said The Prudential Insurance Company of America, at its office in the City of Newark, New Jersey, 
has caused this Policy to be signed by its President and its Secretary, and to be duly attested, this seventeenth 
day of . Loccr.ler , one thousand nine hundred and thirty-ala. 


Age 38 



SifttUrf. 

I Five Years 



(L& 

Prttiin it. 


Modified life Policy with Change of Role at End of f fte Yeara— Ajmml Dividends. Premium! Payable for Life. 
Total sad Permanent DtaabOty Benefit: Waiver of Pretsbrns. 


os# me* wf*« 


l 



an 




c r ; 
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CEXEKAL PROVISION'S. 

Fa> men I of Pmnlumv IVnnivim arc ;ajvMc st If.*- Ilomc Office of I be (Viijuny. but may b« paid to in vilhorircd agent ol (be < ’em pans on or before the dates 
*h#n due. in exchxng.* for o<fic.vl rwip»' >i£Md b> the lW'lint or lb«- Vcrelary arid ruintimi'kH b.» »urli ag< nt Premiums may l«* made pavaMi* arm laliy. semi- 
annually or qjarterly A eharige from or.** rut tl.ud to another may !*• made u;»m aril ten H-quiM by the JnOrsd **ti a 1'ir.ri provided !•> I lie Company but nn such change 
nil) Im mad** while primitnis arc waive.j tin a'coini of total and |* nnan«ni dm lull l > as In rein pro*i Tlw pavnnnt of any premium aball not maintain iLe Policy 

in force l»ejot»d the dale ah * 1 n the n* xt |*a> * i< r*t l*»voin« « duo,« *<« j»t a* herein provided 

(■rare In Ft) menl of Premium*. In tl.e |>a>fi.riit of any pr<-rmum. exit pt Hu t r<*t a jrrv«- of ilnrtY-«n<- da>» without interest will l*e allowed, during which tune 
the IVliey will rein am in force, but if the Policy shall Income a claim by d'-atli within thr grace ;* r*«'d the m* rdue | r« mium shall U d*d jeted front the amount of insurance 
payable. 

Change of Beneficiary.— If the right to change the Iter.efieisry has turn reserved, the Inviml may at any time white this Potiev is in force, by written notice to the 
Company at its Ifomo Offtre, change the lienef.oary **r Heneficiar.ix und*r this Policy, such ebangi »•» !-• *u*;i<t to th* rights of any previous assignee and to become 
»4f«<tivoouly »b«n a provision to that effect i* endorsed on or attacked to tb« Policy by the Co opany. whir* opjn 4 II rights of the former lleneftciiry or Heneftoaries chill 
cease. 

Chance In Policy,— The Insured and the Company may agree upon a change in the nmdu of settlement provided for in this Policy or uy^in a change in plan or 
amount of insurance, or both; and to any such change the consent of any lb nefinary. unU-ss irrevocably di'igoaifd. *hall not be nceesaary. 

Assignments.—Any ax'ignment of thi« lVjIFy muil fa- in -anting, and tbc f’uinpany shall not Ik tlomei to have knowlrdge of such assignment unless the original 
or a duplicate thrrxvf is fi!«d at the lloir.w Olhn o! the (’ompsny. TLe t\,r npany a.II not assume any responsibility for the validity of an assignment. 

Suicide. If aithin tao year* flunk the da»e hereof the fr.sun *1. whether sane or ir.*aoo, shall die hy suicide, tl.e liability of the Company shall not 1 xcced the amount 
of the premiums paid on this Policy 

Incontestability. This PoIkv shall be incontestable afr«r t»n >»ars from it* dale of i«w»u*-. except for non• payerervt <d premium. hut if ihe age of the Insured he 
mi«vtated the amount of in«uran<e shall bo such a> the total rate of premium a* tually paid woo’d have purchased at the cornet age, and the loan and non-forfeiture value* 
and all other benefits shall Ik- Adjusted accordingly. 

Indebtedness. -Any in 1* bttdncsi In th*- t’ornpaay on account of this Policy will he deducted from any payment or payments or 10 any u-ltkment under the Policy. 

Belnvtatemenl. If tins |Vli* • !*• la; «#d for non-payment of premium it tnay be reinstated at any time within three year* from the date of hpve upon written appli- 
ration and |»a>rnint of are* o' i.rmmms with interest at the rate of five p»r cent per annum, together with the r*initatcment of all indebtedness with interest to the 
date of reinstatement. pruv : ded evidence of the insurability ol the Insured satisfactory to the Company be furnnhed and that such indebtedness with interrst to the date 
of reinstatement l*e n*»t greater that the loan value of the Policy if to reinstated. 

Modification*, elf.—No condition, provision or privilege of this Policy can be waived or modified in any ra*e except by an endorsement hereon signal by the 
IVwident, a Vice l’n«! J* nt. the Secretary, th* Actuary, an Asviciato Actuary, an Assistant Secretary or an Assistant Actuary of the Company No modification or ehiogs 
ahall bo made in this Policy except such as is 1 a accordance w»tl» the laws of lb* Slat# in which the same n UstteO No Agent has power to behalf of the Company to 
make or modify this or any otb* r contract of insurance, to extend the time for paving a premium, to waive any forfeiture, or to bind the Company by making any promise, 
or by making or receiving any representation or information. 

Entire Contract Contained In This Policy.- -This Policy, together with the Application, a copy of whu h is attached hereto, contain* and constitutes the entire 
contract between the parlies hereto, and all sta1*«:ients made by the Insured shall in the absence of fraud t«- dinned repo-sentalions and cot warranties, and 00 statement 
•hall avoid the Policy or l*e used as a defence to a claim thereunder unless it be conuinid in the Application for Ihe Policy and unless a copy of such Application to endorsed 
upon or attached to Iho Policy when issued. 

DIVIDEND PROVISIONS. 

Annus! Dividends. -Provided this Policy continues in force other than as extended term or reduced paid-up insurance, any proportion of the divisible surplus accruing 
on Ibis Policy shall be anoually ascertained and apportioned to this Policy as a divide nd by the Hoard of Directors. fSc* “Notice to Policy bolder," below.) Such dividend 
shall he (I) paid in cash, or applied to the reduction of any premium thin due; or, upon written requeal of the (murid, it may be (3) applied to the purchase of a 
paid-up addition to the Policy, or (4) Ml to accumulate to the credit of the Policy with intrre** compounded annually at the rate of three per cent, plus such additional 
interewt, if any, as the I’ompany may dxlare on such funds Such paid-up addition or dividend left to accumulate at inlcrt-st may lie turrendtr*d on application by the 
Insured on any anniversary of the Policy for its then value, provided it has nut bin applxd to increase a non-forfeiture value in accordance with the terms of the Policy. 
If not a» surrendered, It shall be payable at the maturity of tha Policy hy death or otherwise to the p«r*on or persons rntithd to its pnex-eds If the Insured shall select 
no other dividend option, the dividend *hall be paid in rash unltu it haa Itccn applied to incnsve the non-forfeiture value in any settlement under the Policy. 

Foal Mortem Dividend.—If this Policy lie continu»d in force and il it shall become a claim hy reason of the death of the Insured after the date upon whiyh the 
licit annual dividend was credited and while primiums an- payable undir this Policy, a cash dividend will he paid for that part of the current policy year in which death 
occur* for which premiums haw Ikco paid Such dividend, togilber with any other dividend remaining unpaid under the Policy, will be paid to the person or person* 
lit led to the proceeds of this Policy. 

(Notice to follryholder.—Owing to the low rate of premium at which potieisi of this nature are issued, the surplus accruing thereon will probably not be sufficient 
lo enable the Company Pi credit any dividend to this Policy bxfore the end of the second polcy year from its date ) 

LOAN PROVISIONS. 

Sublet to the continuance of this Policy in force other than as extended term or reduced paid-up insurance, and, in the case of any loan other than to pay premiums 
or interest on loans bertundir, subject to the convent of any irrevocably designated beneficiary, tbe Inured, by making written application and assigning the Policy to 
the Company as security, may borrow from the (omj-any, on the sole security of this Policy, with interest at the rate of six per cent, per annum, payable at the end of each 
policy year, an amount up to the limit of the cash surrender value determintd.m accordance with the Table of Dian and Non-forfeiture Values contained in this Policy, 
diminished by any other indebtedness on account of this Policy and increased by the full reserve on any outstanding paid-up additions to ths Policy. If interest on any 
loan hereunder le not paid when due, it shall b« added to the existing loan and shall I-ear iaRrut at the same rate. Failure to repay any indibtcJneas or to pay interest 
aball not avoid the Policy until the total indebtedness, including accrued interest, shall equal or exceed th». then loan value of the Policy, nor until one month after notice to 
that effect haa l-eco mailed to the last known address of the Insured, of lh«- person to whom the loan was made, and of any assignee of record at the Home Office of the 
Company. The Company reserves thr right to defer any loan, other than a loan to pay premiumson policies issued by the Company, for the period permitted by law but not 
exceeding six months after receipt of application for such loan. If this Policy shall lap>e for non-payment of premium, any outstanding indebtedness hereunder shall he 
automatically repaid through deduction from the cash surrender value as provided in the non-forfeiture provisions of this Policy. Such indehtrduc*-« shall lie restored upon 
reinstatement of ths Policy as provided herein. 

NON-FORFEITURE PROVISIONS. 

NoB*forfellnre Values.— If this Policy U*continued io force l»y the due payment ol premiums until a cash surrender value is fir*t available according to the following 
Table of Ix>an and Noa-forfeiture Values, the Insured, by written application and return of the l\>tiey to the Home Office of the Company at any time bat not after three 
months from the due date of any premium in default, may elect, subject, as to options (ai and (b). to the consent of any irrevocable beneficiary, any one of the following 
options, such option to take effect as of tbc date to which premiums shall have been paid; provided that if no elect ion has been made within tbr«e month* after the due date 
of a premium in default, Ibe insurance will be automatically extended at provided in option le*. 

(I) Calk Surrender Value. —To surrender the Policy for ita net cash value. Such net cash value shall le the cash surrender valu»- determined in accordance with the 
following Table of Loan and Non-forfeiture Values, diminished by any outstanding indebtedness to th* Company on account of Ibis Policy and increased by the full 
reee-cve of any outstanding paid-up additions purchased by dividends and by any dividend accumulations and any due and on;*id dividend standing to the credit of 
this Policy. The Company may, at ita option, defer the payment of such net rash value for Ibe period permitted by law but not exceeding six months from the date 
of application therefor, or 

(b) Seduced rald-up Insurance.— To have the insurance continued as reduced paid-up life insurance - with participation in surplus as allowed by the Hoard of Dirtetors) 
for aucb an amount as the net easb value, as defined in (a) above, will purchase at net single premium rates on the basis used in Ibe folios ing Table of loan and 
Non-forfeiture Values; or 

(<) Extended Insurance. —To have the insurance extended as paid-up term insurance (with participation in surplus as allowed by Ibe Hoard of Directors) for tbe face 
amount of this Policy, leas any ouUtandiag indebtedness and increased by any outstanding additions purchased by dividends and by any dividend accumulations 
standing to the credit of the Policy, such term insurance to continue in force for that term for whk'h the net cash value of the Policy, as defined in (a), will carry the 
amount of insurance described at net single premium term rates on Ibe basis used in ths following Table of Loan and Non-forfeiture Values. 

Casb Surrender Value Inder Paid* np lot nranccs.— While paid-up insurance as defined under option (b) or (c), above, lain effect, such paid-up insurance, subject to 
the consent of any irrevocable beneficiary, may be surrendered within three months after any anniversary thereof for its full reserve value at the time of such surrender. 
The Company may. at ita option, defer lbs payment of any cash surrender value for the period permitted by law but not exceeding six months from the date of application 
for such surrender value. 
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789 Deft. Ex. No. 1 

Beth Israel Hospital 
Front Unit Sheet 
Unit History No. 21077 

Name Alexander Saxe Age 35 M. S. W. D. Sep. 

Address Occupation Nativity 

Ad- Dis¬ 
mission charge Diagnosis 

Date Ward Date and Operations Result 

1/16/34 1/30/34 Duodenal Ulcer 24117b Improved 

H. LINENTHAL 

Beth Israel Hospital 
Boston 

Name Saxe, Alexander 

Residence 50 Morningside Drive, New York 

Birthplace City or Town New York 

M. F. Age 35 Color w 

Date of Admission 1/16/34 

Diagnosis (final) Duodenal Ulcer 

Nationality (Mother tongue) American 

Industry 

Occupation Architect 
Patient’s Physician, Dr. Fine 
Address (in full) 

Service of Dr. Linenthal 
Operator, Dr. 

Transferred from 
Autop. No. 
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Subsequent Notes 
Serv. Medical 
M.S.W.D. 

Date of Discharge 1/30/34 
Duration 

Under Charge of Dr. Naterman 
Unit History No. 21077 
O.P.D. No. 

State or Coun. 

Ward 5E 





from the original bound volume 
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795 Beth Israel Hospital 

Boston 

History Sheet No. 

Alex Saxe 

1/16/34 Admission Note 

This 35 year old single architect with an F.H. of father 
dying of diabetes, a negative P.H., was sent into the hos¬ 
pital by Dr. Fine. For the past 18 years, the patient has 
had stomach trouble, characterized by dull ache and crampy 
pain across the lower abdomen, below the umbilicus, coming 
on usually two hours after meals, relieved by food and soda 
bicarbonate, and made worse by mental and emotional 
stress. These pains at first would occur only in the spring 
and fall of the year, would be moderate and rather infre¬ 
quent. For the past five or six years however, they have 
been present daily almost after every meal. The bowels 
move twice a day, productive of soft stools which however 
have no relationship to these pains. Six years ago however, 
the patient experienced an episode of sudden weakness, 
faintness, vomiting of black material, however lasted but 
a few hours after which he recovered and felt as usual. One 
week before admission however, the patient was on a train 
enroute to New York, began to experience hot and cold 
sweats of the head and seemed to shake all over inside. He 
soon began to feel verv weak and faint and evervthing 
seemed to sway before him. He seemed to become deaf 
and he could not hear himself talk, and then he vomited for 
five minutes producing a large amount of black material, 
and partially digested food, some of which was blood 
streaked. After this lie felt somewhat relieved but two 
hours later had another similar attack also relieved by a 
bout of vomiting, productive of black material. When he 
returned to New York however, he continued with his ac¬ 
tivities, the following day he noticed that his stools were 
black and the succeeding days they returned to the normal 
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yellowish brown color. He gained strength slowly and he 
has not been in bed at anv tune. 

797 The patient was carefully studied at the Presbyterian 
Hospital in New York and a diagnosis of no ulcer and 
spastic colitis were made. P.E. reveals a w\d. moderately 
obese young man, in no distress, who seems to be hyper¬ 
active, and tense. Pupils, equal and regular, react well to 
1 and a. Ears and nose negative. Teeth and pharynx nega¬ 
tive. Tongue not smooth or tender. Neck not stiff nor re¬ 
tracted. Thyroid gland not palpable. Chest shows an in¬ 
creased A P diameter. Lungs clear and resonant thruout 
Heart slightly enlarged to percussion, L.B.D. being 10 cm. 
beyond the m.s.l. Sounds are of good quality, regular, not 
rapid. A 2 is accentuated, no murmurs, no thrills. Abdo¬ 
men negative. No spasm, tenderness, or masses palpable. 
Liver, spleen, kidneys not felt. Extremities negative. 
Peripheral vessels moderately thickened, but not definitely 
tortuous. B.P. 160/110 Deep tendon reflexes equal and ac¬ 
tive thruout. 

Impression: Peptic Ulcer, recent bleeding 
Essential Hypertension 

DR. BUDNITZ 

1/18 

Ophthalmoscopic examination: No corneal scars or ulcera¬ 
tions. The media and lens are clear. The discs are of nor¬ 
mal size, shape and color with distinct margins and normal 
physiological cupping. The vessels are normal in number 
and size and show no tortuosity, calibre changes or A-V 
nicking. Retinae are free of exudate or hemorrhage. 

Rectal examination: No fissures, fistulae or external hem¬ 
orrhoids. Sphincter is of good tone. No internal hemor¬ 
rhoids. Prostate is of normal size, shape and consistency, 
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without nodules or tenderness. Xo masses felt. No blood, 
pus or mucus on the examining finger. 

DR. WALZER 

790 1/23 

During the past week this patient’s T P and R has re¬ 
mained normal at all times. He has been gradually worked 
up to a stage one gastric with sippy powders to stage three 
gastric with sippy powders, with great amelioration of all 
symptoms. However, the lower abdominal pain did not en¬ 
tirely disappear until atropine was added to the regime. 
For the past four or five days he has been entirely free of 
it. There have been no evidences of bleeding at any time 
since he has been in the hospital. lie is being put thru a 
G.I. series at present. Dr. Budnitz 

Saxe 1/23/24 

G.I. Series 

The oesophagus shows no abnormalities. 

The stomach is of fair tone with normal peristalsis. In 
the upright position the lower border of the stomach lies at 
about three inches above the iliac crest; it is of the trans¬ 
verse type. The pylorus was regular. The duodenal cap 
appeared regular and showed some narrowing at its junc¬ 
tion with the second portion. 

Six hours after ingestion of barium the stomach was 
empty; the head of the meal was at the splenic flexure. 

At twenty-four hours the head of the meal was in the 
rectum. The colon was slightly spastic. The cecum was 
moveable, non-tender. The appendix was visualized, beaded 
and non-tender on fluoroscopic palpation. 

Both kidney outlines are visible; they appear normal 
in size and shape; the left is lower than the right. There 
is no definite evidence of stones in the right kidney, ureter 
or bladder. There are some dense calcified shadows op- 
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posite the third lumbar vertebra on the left, which are prob¬ 
ably due to calcified mesenteric glands. There are some in¬ 
definite dense shadows overlying the pelvis of the left kid- 
nev, which mav be due to renal stones. 

*7 • 

Plain films of the gall bladder region show no stones. 
Remark: 

Advice re-examination of K.U.B. 

1YSA-SK 

SOI Name A. Saxe Service G.U. 

Date 

1/16/34 

Under charge of Dr. 

35 year old single American architect. 

C.C. Vomiting of blood and tarry stools one week ago. 
F.H. Father died at the age of 50 of diabetes. Mother 
living, aged 54. One grandfather died of car¬ 
cinoma. No F.H. of gout, tuberculosis, hemophilia, 
arthritis, or diseases of the circulatory, respira¬ 
tory, digestive, renal nervous or muscular systems. 
M.H. Single. 

S.Ii. Patient lives in a four room suite with mother in 
New York City. lie is self supporting. 

Habits Sleeps about 6 hours nightly, eats three meals at 
irregular hours. Tea and coffee occasionally. 
Smokes half a pack of cigarettes daily. Denies 
patent medicines and drugs. 

O. H. Architect. Works about 15 hours a day. 

P. H. Born in New York City. Had pneumonia, scarlet 

fever and measles as a child. Denies chicken pox, 

small pox, diphtheria, influenza, tonsillitis, chorea, 

rheumatism, pleurisy, diarrhea, typhoid fever. No 

association with tuberculosis. Patient has alwavs 

* 

been strong and well up to his present illness. 
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P.H.E. Presbyterian Hospital in New York. 

Injuries Broken left arm in childhood, t broken nose 
in 1921. 

Operations None. 

Head No headaches or trauma. 

Eyes No glasses, failing vision, inflammation or pain. 

Ears No loss of hearing, pain or discharge. 

Nose No headcolds, discharge or epistaxis. Moderate 
obstruction. 

802 Endorsed: Filed May 1, 1939 Charles E. Stewart, 
Clerk 

S03 Mouth Teeth, good condition. No tonsillitis, sore 

throat, or hoarseness. Teeth in good 
condition. Throat, no tonsillitis, sore throat, 
hoarseness or sore mouth. 

C.R. No pain in the chest, palpitation, dyspnea, cough, 
sputum, or hemoptysis. No night sweats. 

G.I. See P.I. 

G.U. Six times daily. No nocturia, hematuria, smoky 
urine or pyuria. No retention or incontinence. 
Denies syphilis and gonorrhea by name and symp¬ 
tom. 

N.M. Temperament stable. No vertigo, fainting, twitch¬ 
ing, spasm, anesthesia, paresthesia, ataxia, girdle, 
shooting, muscular or joint pains. Memory and 
disposition unimpaired. Patient is not worried. 
No weight loss. 

Personality. Patient is a very intelligent, well oriented, 

somewhat stolid individual. He seems to 
be rather concerned by his illness. 

P.I. For the past 19 years patient has had dull aches 
low in the abdomen coming on two hours after 
meals and relieved almost instantaneously by soda 
bicarbonate. This abdominal discomfort is never 
severe enough to be called pain. Patient has no¬ 
ticed that during periods of excitement and emo- 
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tionally stress his abdominal symptoms are 
greatly exaggerated, lie has been on all sorts of 
diets without relief. However, he has never been 
on a straight milk and cream regime. Six years 
ago patient had a short episode of weakness, 
straining and vomiting of black material. This 
lasted but a few hours. One week before admis¬ 
sion, however, patient suddenly became weak, then 
vomited a large amount of black material and blood 
streaked. The following day he noticed that his 
stools were black, lie felt somewhat dizzy the day 
before admission. 

Phvsieal Examination 

P. E. reveals a well developed, well nourished obese young 

man lying Hal in bed in no distress. T 99. P 80. R 20. 

Skull Symmetrical. Xo exostoses or irregularities. Xo 
tenderness. Scalp clean. 

804 Endorsed: Filed May 1 1939 Charles E. Stewart, 
Clerk 

803 Xo scars. Hair black, abundant. Texture not re¬ 
markable. Face symmetrical. Skin warm, firm, 
no eruptions, scaling or pigmentation. Xo jaun¬ 
dice. 

Eyes Pupils equal and regular. React well to 1 and a. 

Sclerae show no jaundice. Xo photophobia, lacri- 
mation, diplopia, nystagmus or lid-lag. Xo exo¬ 
phthalmos. Conjunctivae of good color. Xo gross 
disturbances of vision. 

Ears Xo gross disturbance of hearing. Xo discharge, 
stigmata or tophi. 

Xose There is a septum deformity with moderate ob¬ 
struction. Xo discharge. 

Mouth Breath bland. Xo ulcerations, exudate or pig¬ 
mentation. Lips good color. Xo herpes, ulcera¬ 
tions or fissures. Teeth, several cavities seen. 
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Gums, good color. No pyorrhea, bleeding or 
deadline. Tongue clean, protrudes in midline. 
Xo tremor or mucous patches. Tonsils somewhat 
large, reddened, no exudate. Pharynx, good 
color. Xo catarrah. Palatal reflexes normal. 
Larynx, voice not remarkable. 

Xeck Thyroid not felt. X’o bruits, thrills or pulsations. 

Xo adenopathy, stiffness or tracheal tug. 

Thorax Symmetrical. Expansion equal on both sides. 

Respirations shallow, abdominal in type. Xo 
abnormal pulsations. 

Breasts Xormal male. Xo tumors or scars. 

Heart P.M.l. not seen or felt. LBD 9 cm. from the mid- 
sternal line in the 5th left interspace. The heart 
is not enlarged to percussion. Sounds are of good 
quality. Rhythm regular. Xo murmurs heard. 
Aorta Not made out. 

Peripli Radial pulses equal and regular. Vessel walls 
Vessels not remarkable. Xo venous distension. Dor¬ 
salis pedis pulsations felt on both sides. 

B.P. 135/100 

807 Lungs Percussion note resonant throughout. 

o o 

Whispered and spoken voice transmission 
normal. Tactile fremitus normal. Xo 
rales heard. 

Abdomen Well developed, somewhat obese, symmet¬ 

rical. Xo pulsations or peristalsis seen. Xo 
tenderness, masses or pasm. Resonant 
throughout. No herniae or free fluid. Ab¬ 
dominal reflexes not obtained. Liver, lower 
edge not felt. Gall bladder, spleen, kidneys, 
bladder not felt. 

Genitalia Xot remarkable. 

Lymph Xo adenopathy. 
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Glands 

Bones Spine, no scoliosis, lordosis, rigidity or tender¬ 
ness. Xo abnormalities of the other bones. 
Extreni. Arms, no involuntary movements, athetosis, or 
chorea. Xo wasting or tremor. No clubbed 
fingers. Xails not remarkable. Biceps, triceps 
and radial periosteal responses normal. Xo 
joint changes. Legs, no varicosities, scars or 
ulcers. Knee jerks and ankle jerks equal on 
both sides. Plantar responses normal. No 
Babinski. Openheim or Gordon. Xo Kernig. 
Rliomberg and gait not tested. Xo ankle, or 
sacral pitting edema. Xo joint changes. Sen¬ 
sations, no anesthesia, paresthesia or hyper¬ 
esthesia. 

Summary: This 35 vear old American single architect 
with a negative F.H. and P.H. comes in complaining of 
vomiting of blood and the passage of tarry stools one week 
ago. For the past 8 years he has had dull abdominal ache 
occurring 2 hours after eating relieved immediatelv bv soda 
bicarbonate. P.F. is essentially negative. 

Impression: Bleeding peptic ulcer. 

DR. L. WALZER 

S09 Xame Alex. Saxe Date 1-26-34 

Service Med. Ward E Priv. Rm. 

KUB 36658 

Re-examination shows the calcified shadows in the region 
of the left kidney to have changed very markedly in posi¬ 
tion, which would tend to rule out any renal calculi and con¬ 
firm the opinion that these shadows are due to calcified 
glands. 
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There is also a rounded dense shadow low down in the blad¬ 
der region on the right side, which apparently is a phle- 
bolitli. 

Both kidney outlines are quite normal in size, shape and 
position. CL-SK 

Sll Alexander Saxe 21077 

Discharge Note — 1/30/34 

This 35 year old single architect with an F. H. of father 
dying of diabetes, negative P. H. was sent to the hospital 
on 1/16/34. For the past 8 years the patient has had stom¬ 
ach trouble characterized by a dull ache and crampv pain 
across the lower abdomen, below the umbilicus coming on 
usuallv two hours after meals, relieved bv food and soda 

bicarbonate and made worse bv mental and emotional stress. 

« 

These pains would occur only in the Spring and Fall of the 

year and would he moderate and rather infrequent. For 

the past five or six years however, they have been present 

dailv almost after even’ meal. The bowels moved twice a 
• » 

day productive of soft stools which however had no relation¬ 
ship to these pains. Six years before admission the patient 
experienced an episode of weakness, faintness, vomiting of 
black material which lasted for a few hours after which he 
recovered and felt as usual. A week before admission how¬ 
ever, the patient was on a train enroute to New York and ex¬ 
perienced hot and cold sweats to the head, began to shake all 

over and would feel verv weak and faint, and he vomited 

•> * 

for about five minutes producing a large amount of black 
material and partially digested food, some of which was 
blood streaked. After this he felt somewhat relieved and 
two hours later had a similar attack of vomiting productive 
of black material. The following day he noticed that the 
stools were black and the succeeding days they returned to 
the normal yellowish brown color. TTe gained strength 
slowly but he had not been in bed at any time. Patient had 
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been carefully studied at the Presbytarian Hospital in New 
York one year ago, a diagnosis of spastic colitis was made, 
but no evidence of peptic ulcer was found. 

813 P. E. revealed a w.d. moderately obese young man, 
i in no distress, very hyperactive and tense. Chest 
showed increased A P diameter, lungs wore clear and res¬ 
onant throut. Heart was slightly enlarged to percussion, 
L. B. D. being 10 cm. beyond the m. s. 1. Sounds, however 
of good quality, rhythm regular, not rapid. A 2 was ac¬ 
centuated, there were no murmurs, no thrills. Abdomen 
was negative. Peripheral vessels were slightly thickened, 
not tortuous. 

Lab. Data: Two urine examinations were entirely nega¬ 
tive. There was a sp. gr. as high as 1.022. BBC 4,430,000; 
Ilgb. SO: AYBC 6,900 and 6,400 with a normal differential 
and smear. Two stool examinations entirely negative. Blood 
sugar 115, X.P.X. 37, C O 2 combining power 47.7. Icteric 
index which on admission was 17.5 went down to 8.7 on dis¬ 
charge with a Van den Bergh of .64. Wassermann, Kahn 
and Hinton negative. 

X-rays: G. I. series showed a duodenal cap which appeared 
regular and showed some narrowing at the junction of the 
second portion. There were same calcified shadows pos¬ 
sibly due to calcified mesentarv glands opposite the third 
lumbar vertebrae on the left. There were also some indefi¬ 
nite dense shadows over lying the pelvis of the left kidney 
which might possibly be due to renal stones. Plain films 
of the gall bladder showed no stones. Re-examination of 
the K. U. B. was negative. 

Cl. Course: After a 16 days stay in the hospital, the pa¬ 
tient maintained a normal T P and R thruout, the B. P. on 
admission was 150/90 and then gradually came down to 
130 '85. On a sippy regime with powders and atropine, all 
the patient's symptoms disappeared and he was entirely 
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symptom-free during the entire stay in the hospital. Dis¬ 
charged with orders to follow a fourth stage gastric diet, 
sippv powders #1 alternating with #2 every hour between 
9 A. M. and 8 P. M., atropine .0006 gms. t. i. d., to remain at 
home with C and B and lavatory privileges for two weeks, 
after which time he is to see Dr. Fine. 

815 EDWARD BUDNITZ 

Admitted: 1/16/34 
Discharged: 1/30/34 
Condition: Improved 
JL Diagnoses: Duodenal Ulcer 

H. L. NATERMAN 
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827 The Presbyterian Hospital 

In the City of New York 

16Sth Street and Broadwav 

•> 

January 24th, 1934 

Dr. R. E. Budnitz, 

Beth Israel Hospital, 

330 Brookline Avenue, 

Boston, Mass. 

Dear Dr. Budmitz: 

Replying to your letter of January 17th, asking for in¬ 
formation about Alexander Saxe, I would say that we have 
made a careful search of our files but fail to find any record 
of a patient by that name. We have also inquired of the 
Neurological Institute and the Psychiatric Institute but 
tliev have no record either. If vou can give us some more 
information, we shall be glad to look further. 

Yours very sincerely, 

SAMUEL COCHRAN, M. D. 

SC/EHK. Director of Medical Information. 

Will you add this to Mr. Sax’s record? 

E. B. 


829 Date 3/12/38 

To all Physicians, Hospitals, Clinics, Dispensaries, 
Sanatoriums and Druggists: 

You are authorized t<> permit the bearer, representing 
The Prudential Insurance Conmanv of America, to view or 

1 * 7 

obtain a copy of your records pertaining to the treatment, 
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history and prescriptions of my husband Name Alexander 
T. Saxe who died January 30, 1938 

Signed JANE SAXE 


Witness J. H. BRINE 

Prudential Insurance Company 
Newark, New Jersey 


April 16, 1938 


Gentlemen: 

The following notes are taken from the record of Alex¬ 
ander Saxe, who was admitted to this hospital on January 
16, 1934 and discharged on January 30, 1934. 

This patient with a family iujdory of father dying of dia¬ 
betes, negative past history was sent to the hospital on 
1/16/34. For the past eight years the patient has had 
stomach trouble characterized by a dull ache and erampy 
pain across the lower abdomen, below the umbilicus coming 
on usually two hours after meals, relieved by food and soda 
bicarbonate and made worse by mental and emotional stress. 
These pains would occur only in the Spring and Fall of the 
year and would be moderate and rather infrequent. For 
the past five or six years, however, they have been present 

dailv almost after everv meal. The bowels moved twice a 
• » 

day productive of soft stools which however had no rela¬ 
tionship to these pains. Six years before admission the 
patient experienced an episode of weakness, faintness, 
vomiting of black material which lasted for a few hours 
after which he recovered and felt as usual. A week before 
admission, however, the patient was on a train enroute to 
New York and experienced hot and cold sweats to the head, 
began to shake all over and would feel very weak and faint, 
and he vomited for about five minutes producing a large 
amount of black material, partially digested food, some of 
which was blood streaked. After this he felt somewhat re¬ 
lieved and two hours later had a similar attack of vomiting 
productive of black material. The following day he no¬ 
ticed that the stools were black and the succeeding davs 
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they returned to the normal yellowish brown color. He 
gained strength slowly but he had not been in bed at any 
time. Patient had been carefully studied at the Prcsby- 
tarian Hospital in New York one year ago, a diagnosis of 
spastic colitis was made, but no evidence of peptic ulcer 
was found. 

Physical examination revealed a well-developed, moder¬ 
ately obese man, in no distress, very hyperactive and tense. 
Chest showed increased A-P diameter, lungs were clear and 
resonant throughout. Heart was slightly enlarged to per¬ 
cussion, LBI) being 10 cm. 

831 beyond the M.S.L. Sounds, however, of good quality,. 

rhythm regular, not rapid. A2 was accentuated, 
there were no murmurs, no thrills. Abdomen was negative. 
Peripheral vessels were slightly thickened not tortuous. 

Laboratory Data: Two urine examinations were entirely 
• * 

nega- There was a sp. gr. as high as 1.022. RBC 4,430,000 
Hgb 80; WBC 6,900 and 6,400 with a normal differential and 
smear. Two stool examinations entirely negative. Blood 
sugar 115, XPX 37, C02 combining power 47.7. Incteric in¬ 
dex which on admission was 17.5 went down to 8.7 on dis¬ 
charge with a Van den Bergh of .64. 

X-rays: G.l. series showed a duodenal cap which ap¬ 
peared regular and showed some narrowing at the junction 
of the second portion. There were some calcified shadows 
possibly due to calcified mesentarv glands opposite the 
third lumbar vertebrae on the left. There were also some 
indefinite dense shadows overlying the pelvis of the left 
kidney which might possible be due to renal stones. Plain 
films of the gall bladder showed no stones. Re-examination 
of the KUB was negative. 

Clinical Course: After a sixteen day stay in the hos¬ 
pital, the patient maintained a normal T.P.R. throughout; 
B.P. on admission was 150/90 and then gradually came 
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down to 130/85. On a Sippv regime with powders and 
atropine, all the patient’s symptoms disappeared and he 
was entirely symptom-free during the entire stay in the 
hospital. Discharged with orders to follow a fourth stage 
gastric diet, Sippy powders ==1 alternating with =z 2 every 
hour between 9 A.M. and 8 1\M., atropine .00G gms. t.i.d. to 
remain at home with C and B lavatory privileges for two 
weeks, after which time he is to be seen by his physician. 
Diagnosis: Duodenal ulcer. 

Vcrv trulv vours, 

CHARLES F. WILIXSKY, M.D. 
Executive Director 

833 1801 Calvert St., N. W., 

Washington, D. C., 

May 17, 1938. 

The Superintendent, 

Beth Israel Hospital, 

Boston, Massachusetts. 

Attention: Board of Directors 

Gentlemen: 

Will you kindly permit my representative, Mr. Herbert 
A. Berman, or Mr. Sidney Smith, of Washington, D. C. to 
have access to any records which you may have pertaining 
to hospitalization of my late husband, Alexander T. Saxe, 
formerly of 50 Morningside Dr. X. Y. C. 

Thanking you for whatever assistance you can give Mr. 
Berman, I am 

Respectfully, 

Jane Saxe 

Mrs. Alexander T. Saxe 
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835 6804 Exfair Road 

Bethesda, Maryland 

June 7, 1938 

Betli Israel Hospital, 

Brookline Drive. 

Boston, Massachusetts. 

Gentlemen: 

Will you please forward hospital records of the late Alex¬ 
ander T. Saxe, to Mr. Herbert A. Berman, Attorney At 
Law, Barr Building, Washington, D. C. 

If there is any charge in connection with this request will 
you please notify me? 

Very truly yours, 

Jane Saxe 

Mrs. Alexander T. Saxe 

837 June 20, 1938 

Mr. Herbert A. Berman 
Barr Building 
Washington, D. C. 

Dear Mr. Berman, 

The following is a summary of the record of Alexander 
Saxe, who was admitted to this hospital on January 16,1934 
and discharged on January 30,1934. 

This patient with a family history of father dying of dia¬ 
betes, negative past history was sent to the hospital on 
1/16/34. For the past eight years the patient has had stom¬ 
ach trouble characterized by a dull ache and crampy pain 
across the lower abdomen, below the umbilicus coming on 
usually two hours after meals, relieved by food and soda 
bicarbonate and made worse by mental and emotional 
stress. These pains would occur only in the Spring and Fall 
of the year and would be moderate and rather infrequent. 
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For the past five or six years, however, they have been 
present daily almost after every meal. The bowels moved 
twice a day productive of soft stools which however, had 
no relationship to these pains. Six years before admission 
the'patient experienced an episode of weakness, faintness, 
vomiting of black material which lasted for a few hours 
after which he recovered and felt as usual. A week before 
admission, however, the patient was on a train enroutc to 
New York and experienced hot and cold sweats to the head, 
began to shake all over and would feel very weak and faint, 
and he vomited for about five minutes producing a large 
amount of black material, partially digested food, some of 
which was blood streaked. After this he felt somewhat re¬ 
lieved and two hours later had a similar attack of vomiting 
productive of black material. The following day he noticed 
that the stools were black and the succeeding davs thev re- 
turned to the normal yellowish brown color. He gained 
strength slowly but he had not been in bed at any time. 
Patient had been carefully studied at the Presbytarian Hos¬ 
pital in New York one year ago, a diagnosis of spastic colitis 
was made, but no evidence of peptic ulcer was found. 

839 Physical examination revealed a well-developed, 
moderately obese man, in no distress, very hyperac¬ 
tive and tense. Chest showed increased A-P diameter, lungs 
were clear and resonant throughout. Heart was slightly 
enlarged to percussion, LBD being 10 cm. beyond the M.S.L. 
Sounds, however, of good quality, rhythm regular, not rapid. 
A2 was accentuated, there were no murmurs; no thrills. 
Abdomen was negative. Peripheral vessels were slightly 
thickened not tortuous. 

Laboratory Data: Two urine examinations were entirely 
negative. There was a sp. gr. as high as 1.022. RBC 
4,430,000, Ilgb 80: \YBC 6,900 and 6,400 with a normal dif¬ 
ferential and smear. Two stool examinations entirely nega- 
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tive. Blood sugar 113, WPX 37, C02 combining power 47.7. 
Icteric index which on admission was 17.5 went down to 8.6. 
on discharge with a Van den Bergh of .64. 

X-rays: G.I. series showed a duodenal cap which ap¬ 
peared regular and showed some narrowing at the junction 
of the second portion. There were some calcified shadows 
possibly due to calcified mesentary glands opposite the third 
lumbar vertebrae on the left. There were also some indef¬ 
inite dense shadows overlying the pelvis of the left kidney 
which might possibly be due to renal stones. Plain films of 
the gall bladder showed no stones. Re-examination of the 
KUB plate was negative. 

Clinical Course: After a sixteen day stay in the hospital, 
the patient maintained a normal T.P.R. throughout; B.P. 
on admission was 150/90 and then gradually came down to 
130/S5. On a Sippy regime with powders and atropine, all 
the patient's symptoms disappeared and he was entirely 
symptom-free during the entire stay in the hospital. Dis¬ 
charged with orders to follow a fourth stage gastric diet, 
Sippy powders #1 alternating with #2 every hour between 
9 a.m. and 8 p.m., atropine .006 gins, t.i.d. to remain at home 
with C&B lavatory privileges for two weeks, after which 
time he is to be seen by his physician. 

Diagnosis: Duodenal ulcer. 

Very truly yours, 

Charles F. Wilinsky, M.D. 

Executive Director 

Endorsed on Cover: No. 7824. Prudential Life Insur¬ 
ance Co., Appellant vs. Saxe, and No. 7825, Saxe, Appellant 
vs. Saxe. United States Court of Appeals for the District 
of Columbia. Filed # Feb. 7-1941. Joseph AV. Stewart, Clerk 
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Proofs of Death 

Submitted to 


PHYSICIAN’S 


™ 0, ^ STATEMENT 

(To be obtained by claimant) 

THE PRUDENTIAL INSURANCE CO. OF AMERICA 

UdWAID D. DufUBLD. PrttidtHl loccrporeud under the U»» of the Slate of New Jersey HOME OFFICE, NEWARK, N. J. 

(Before making out this statement, read instructions on the back of tiU&^neet) 

- - —— 


I. a. Deceased's name in full? 

b. Residence at time of death? 

c. Occupations?_ 


b. No//iI.JI- .Street City or^Town. '_State. as 


c. 


2. a. Age of deceased at death?. b. Sex?. .YM&C*rr. . XX... c. Color or Race?_ 

d. Height?.^...?. e. Approximate weight in health?.. /*<> ^ f. Color of hairg. Color of eyes?: 

h. Were there a ny identification marks on the body?.. .. 


3. Give particulars of each condition for which you treated or advised deceased prior to last illness with date, duration and result: 
Nature of Condition I Date I Duration i Result 


How long have you known deceased?. 

5. a. Date of death? ^ 

b. Place of death? 

c. If in a hospital or institution, give name. 6 d 


a. What was the immediate cause of death? 

(Sc« Instruction*) 

b. How long, in your opinion, did deceased suffer from 
this disease or impairment? 


c. 


. Disease onimpairment 


d. Was death due to suicide, homicide or accident? 



What were the contributory causes of death? Give, as nearly as you caAby dates, the deration of each. (Sj 


7. a. When were you.first consulted by deceased, or by 
any relative or friend, for the condition which either 
directly or indirectly caused death? 

b. Date of last visit? 


Was there an official inquiry as to cause of death or a 
post-mortem examination on the body of the deceased? 
If so, which, by whom and with what result? 


a tj 'yj>. 7 

By whom?... 


/A? 


9. Give names and addresses of all other physicians and other practitioners who, to your knowledge, attended deceased during the past three years. 





_ ..Address . 

CUjtr. 


~ * , Disease or Imna irmant _ 



10. From what other disease or impairment has deceased suffered, and when?. 


II. Did deceased use alcohol or narcotics? * 

If so, did they contribute to the fatal illness? 


A# 


12. a. How long have you practised as a physician? 

b. Where did you receive your medical education, and 
when? 


a. 

b. 





•Vi 



U 








Signature 

Address 


»,ed /■**?.£*«** 

is. -f.'VK-.iipi of.. . \i4dT.. 

^ . y . 

a, 0, :$.' 

nade oath thftt the foregoing answers are each and all 
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County of... 

.day of_...19.?.9.., personally appeared before me the above- 

named. .__.■(who is known to me and who subscribed the foregoing statement before 

me and made oath thftt the foregoing answers are each and all complete and true. ^ ^ J Cj*c 


[Official S«al| 


(This statement must be sworn to before an officer atrthorired by law to administer oaths. 


irrthori 


. 



H*r£*r^ 

laths.) / 


OM 39-REV »*-»! 


(Over) 


V/ ^ 


Printed in U. S. A* by Prudential Pieii 




































































from the original bound volume 



nuNiOBirr no. 136875 


RECORD OF- DEATHS - HEALTH DEPARTMENT OF THE DISTRICT OF COLUMBIA 
CERTIFICATE OF DEATH NO. OF RBOORD 

DISTRICT OF COLUMBIA 391291 


1. PLACE OF DEATH: 

4L .Street. 

Name of Hospital. Duration of residence therein 

2. FULL NAME...-A1®A1^ ... 

(a) Residence No. Sam©. Street. 

\ (Ut»4l pkc* of tkodt) (If nonrwidtmt *tv* dtyer tow* a»d Suta) 

Length of mUtnce in D. of C. j yn. mot. ds. How ionf in U. S., if of foreign birth) yn. mot. 

PERSONAL AND STATISTICAL PARTICULARS | MEDICAL CERTIFICATE OF DEATH^ 

16 DATE OF DEATH (month, day, and year) jaw wrv 


Section 


3 SEX 


4 COLOR OR RACE $ Single, married, widowed, or 

divorced (write the word) 

_w,_Married_ 


5A If married, widowed, or divorced 

husband of Jane Saxe 

(or) WIFE of _ 

6 DATE OF BIRTH (month, day, and year) DeC# 21*1898 


I HEREBY CERTIFY that I attended deceased from 

.D.fiC.*2.7....<.1937. to.. JaiwSCL__ 193$/^ 

that I latt taw h. . .. alive on .. J_aiu2£L__1938 

and that death occurred on the date stated above, at 3l3CL. 

The CAUSE OF DEATH ♦ wat at follows: 


7 AGE 

Years 

Months 

Days 

If less than 1 
day.hr*. 


39 

1 

9 

or.min. 


?ltla. 


8 OCCUPATION OF DECEASED 

(a) Trade, profession, or »r o /v i 

particular kind of work.U.«.&..UO.V..Mi62!JC.. CONTRIBUTORY 

(b) General nature of industry, (S»«»d*nr) 

business, or establishment in Uami . n .~. 

which employed (or employer) . 

(c) Name of employer 18 Where was disease contracted. 

, m , . --- .. Vr - if not at place of death).... 

9 BIRTHPLACE (aty or town) N • Y s 

(Suts or country) City Did an operation 


^ irion) 

PiQflLT 


'Sttl. 


L/yn. 

,tia. 


mot.dt. 


.2a...ds/ 


Did an operation 

precede death).MQ. Date of operation. 


■ r» »»»»» •••• •••••! ■ •••••••• .... . 

10 NAME OF _ 

FATHER (infull)- Sigmund SRX© __ [ Wu there an autopsy).. 

II- BIRTHPLACE OF FATHER f What laboratory test confirmed diagnosis)£ln£n* r eto» 

(city or town) __ _ _ F 

(State or country) WeYaCa _ (Signed)RaS.tOpheiL.HUllmrfc. M. D. 

12 MOTraj&Cnfuip ° F Gertrude Tt_ / (Address) 3000 Dent Place*.N.W» 


13 BIRTHPLACE OF MOTHER 
(city or town) 


tU DISEASE CAUSING DEATH, cr ia <WU* frwa VIOLENT CAUSES, «ut« 
(MEANS AND NATURE OF INJURY, sad (2) *UW ACCIDENTAL. SUICIDAL, 
HOMICIDAL. St. rrrtfM tidefoe addi t io n s! tpace. 


| .v ' v «* ww n w lU /r nvimuiL/nL, jw ifiwpe woe ipy aqq n w n ei 

_ (Sute or country) _ N. Y. C. A \vl ~- 

14 Abo., Worn* lioninUM by.Qfir.trUde...T.SaXeJ.Iv Pl*« of burial, cremation, or removal 

(Adfa») 1133-13 at.N.W, Apt. 6 02 ' Mew York City _ 

IS oi infantU> .Mother./. 20u„4,,ui« W.W. Chambers Co. 

Address. 14QQ, ^hapill . 


DATE 

2/1 .19 


REMARKS: 


Correct 




The foregoing ia a 4rue and correct copy of a certificate 
Columbia, and duly recorded in the record* of said Department 


Washinilon, D. C„.Feb*-17-*X938^. 

of death on file with^the Health Ipepartmentiof the District of 


H 


.... M. D. 

CWdmf/s. 
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IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 7824. 


THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA, A CORPORATION, Appellant 

v. 

JANE SAXE ROSS and GERTRUDE T. SAXE, Appellees 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF FOR JANE SAXE ROSS, APPELLEE. 


STATEMENT OF THE CASE. 

Alexander T. Saxe, hereinafter referred to as the insured, 
applied for a $10,000 life insurance policy with the appel¬ 
lant, Prudential Insurance Company of America, herein¬ 
after referred to as the insurer, in November, 1936 (Tr. 52). 
The policy was issued in December, 1936 and the beneficiary 
named in it was the insured’s wife, Jane Saxe (Tr. 53) 
whom he had married in May, 1936 (Tr. 51). She paid the 
premiums on the policy until her husband’s death (Tr. 55). 
Jane Saxe is now married to Mr. John Ross but for the 
convenience of the Court and counsel she will be referred 
to herein as Jane Saxe. 
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The insured became ill in the Fall of 1937, went to the 
Garfield Hospital on December 29,1937 and died on January 
30, 1938 (Tr. 55). The cause of his death as d etermined by 
an autopsy jj&rformed ni tlie Garfield Hospital vrasjmalig- 
nan t hyp eileiLdoii-oI^^duration of a year or less (Tr. 79-81). 
Tif<Tinsurer refused to pay the claim of Jane Saxe as bene¬ 
ficiary (Tr. 57, 58) and she brought suit for the proceeds of 
the policy. 

Gertrude T. Saxe, mother of the insured, intervened as 
plaintiff, claiming under two purported changes of bene¬ 
ficiary. The facts relating to this phase of the case will be 
discussed in Part Two herein, dealing with the appeal of 
said Gertrude T. Saxe. 

The insurer defended on the ground that the insured had 
made material misrepresentations in the application for the 
policy. This contention flowed from a failure of the insured 
to disclose in his application for the policy an old record of 
hospitalization in the Beth Israel Hospital, Boston, Massa¬ 
chusetts. This hospitalization occurred in January, 1934, 
almost three years before the insured applied for the policy 
in suit. No evidence was offered nor was it seriously urged 
at the trial that the insured’s failure to disclose this was 
intentional and in fact, Jane Saxe testified that her husband 
told her on December 29,1937, that it was an episode he had 
forgotten (Tr. 363). There was no evidence that the insured 
knew or had been told what medical findings were made in 
the hospital record covering his stay. 

The materiality of the insured’s failure to disclose the old 
hospitalization was sharply contested at the trial on two 
grounds. The first was that insured was not really ill at 
the hospital (Tr. 363). On this ground, while the Beth 
Israel record offers a final diagnosis of duodenal ulcer, (Tr. 
791) it also states that the insured was entirely symptom 
free during the entire stay in the hospital, (Tr. 814) that he 
was in no distress (Tr. 796) and shows that repeated phy¬ 
sical examinations were essentially negative (Tr. 789-840). 
Dr. Pope, on behalf of Jane Saxe, analyzed the record and 
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stated that in his opinion, the laboratory data, X-rays and 
general physical findings in the record proved that the 
insured did not have duodenal ulcer, nephritis or hyperten¬ 
sion (Tr. S2-8S). The insured’s mother testified that during 
his stay in the Beth Israel Hospital he had had subcon¬ 
tractors working with him and conducted business from his 
hospital room during his entire stay (Tr. 128, 129). 

The second ground was that the health and activity of the 
insured in the period of almost three years between the hos¬ 
pitalization and the application were such that the hospitali¬ 
zation could not have been of any consequence. The insured 
played baseball in the Spring after the hospitalization (Tr. 
131, 132). He came to Washington in the Fall of 1934 and 
in the seasons of 1935 and 1936 he pitched an average of two 
games a week on Government baseball teams. He bowled 
on bowling teams during the Winters and he played football 
with the George Washington University football squad in 
the Fall (Tr. 309, 312-313). His mother, his wife, a friend 
of the family, Mrs. Kavanagh, and Messrs. Agle (Tr. 305), 
Coryell (Tr. 311), Fischer (Tr. 303), Shepherd (Tr. 30S) 
and Waterval (Tr. 299), fellow Government employees, tes¬ 
tified that in this period he was an active, vigorous man and 
appeared to be in good health. Dr. Krause, the examining 
physician for the insurance company, testified that at the 
time the insured was examined for the policy in November, 
1936, he was in excellent health and that the urine analyses 
and blood pressure tests made bv Dr. Krause during this 
examination showed no evidence of nephritis or hyperten¬ 
sion (Tr. 320-324). 

Jane Saxe also showed that the insurer had waived the 
right to void the policy on the ground of the prior hospitali¬ 
zation because it had accepted premiums after knowledge of 
the facts had been communicated to its agent. A month and 
two days before insured died, the prior hospitalization was 
recalled to his mind (Tr. 363). He told his wife about it and 
instructed her to inform the insurer and find out if his 
failure to disclose it in his application made any difference 
in the policy (Tr. 364). Jane Saxe and a friend, Mrs. Kava¬ 
nagh, called on Mr. Brine, the Washington Superintendent 
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of the insurer and told him about the Beth Israel hospitali¬ 
zation (Tr. 348, 366). Mr. Brine told Jane Saxe that the 
policy was good and to continue paying premiums (Tr. 351, 
367-36S). Mr. Brine is a general agent of the insurer and is 
licensed as such by the Superintendent of Insurance of the 
District of Columbia (Tr. 398) and admittedly had authority 
to solicit risks and collect premiums. Jane Saxe paid three 
premiums after telling Mr. Brine of the Beth Israel hospital¬ 
ization, all of which were accepted by the insurer prior to 
insured’s death (Tr. 369). Additional facts developed at 
trial will be discussed in the brief. 

The above issues were submitted to the jury which re¬ 
turned a verdict for the full amount of the policy with 
interest from the date of death in favor of Jane Saxe. The 
insurer has taken this appeal from the judgment entered on 
said verdict. 

A procedural point of some importance is also involved 
on this appeal. This will be discussed after the discussion 
on the merits. 

STATUTES AND RULES INVOLVED. 

The relevant parts of statutes and rules involved which 
are not included in the brief of the appellant are: 

Act. of June 19,1934, c. 651, $ 1 (48 Stat. 1064), U. S. 
0. Title 28, 723 b—“Said rules shall neither abridge, 

enlarge nor modify the substantive rights of any liti¬ 
gant.—” 

Rule 38(b). Demand. “Any party may demand a trial 
by jury of any issue triable of right by a jury—” 

Rule 41(a). Voluntary Dismissal: Effect Thereof. 
(1) By Plaintiff; By Stipulation. “—an action may be 
dismissed by the plaintiff without order of court (i) by 
filing a notice of dismissal at any time before service of 

1 the answer or (ii) by filing a stipulation of dismissal 
signed by all the parties who have appeared generally 
in the action.—” 

“ (2) By Order of Court. Except as provided in par¬ 
agraph (1) of this subdivision of this rule, an action 
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shall not be dismissed at the plaintiff’s instance save 
upon order of the court and upon such terms and con¬ 
ditions as the court deems proper.—” 

SUMMARY OF ARGUMENT. 

The insurer failed to show that the policy never became 
effective. It was definitely established that insured was in 
excellent health when the policy was issued and that he lived 
for nearly fourteen months thereafter. 

The insurer failed to meet the burden of showing that the 
insured made any false and material representations in the 
application for the policy. Insurer relied on an old record 
of hospitalization of nearly three years before the applica¬ 
tion. Insured had forgotten this and it was shown by the 
hospital record itself and expert testimony that there was 
nothing wrong with the insured at that hospital. It w*as 
also shown that in the three year period between the hos¬ 
pitalization and the application the insured was in vigorous 
health, pitched on baseball teams, bowled on bowling teams 
and played football with the George Washington University 
football squad. 

It was also shown that insurer’s Washington superintend¬ 
ent was informed of the failure to disclose the hospitaliza¬ 
tion and that the insurer accepted three premiums there¬ 
after before the insured died. 

As to the procedural point, Jane Saxe was clearly entitled 
to bring an action at law for the proceeds of the policy in 
order to protect her substantive right to a jury trial on the 
issue of fraud. 

ARGUMENT. 

Point I. The Insurer Failed to Prove that the Policy Never 

Took Effect. 

There is little merit in the insurer’s contention that the 
policy never took effect. In practically all of the cases relied 
on under this point there was an actual showing that the 
insured in each particular case was in bad health at the time 
of delivery of the policy. In this case the insurer did not 
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show that the insured was in bad health when the policy 
was issued. On the contrary, it was clearlv shown bv the 
beneficiary Jane Saxe that the insured actually was in ex¬ 
cellent health piior to and at the time the policy was issued 
and the insurer’s own medical examiner classed the insured 
as an excellent risk when he examined him for this policy 
(Tr. 321). The insured did not die until nearly fourteen 
months after the delivery of the policy. 

This contention ot the insurer also assumed that certain 
statements of the insured in his application were both false 
and material to the risk. That such statements were neither 
false or material was fully established by appellee Jane 
Saxe in the trial court. 


Point n. The Insurer Failed to Establish that the Insured 
Made any Material False Statements in the Application 
for the Policy in Suit. 


Jane Saxe, the appellee, established by the uncontradicted 
testimony of disinterested witnesses that in the period be¬ 
tween the Beth Israel hospitalization in January, 1934, and 
the time when the application for the policy was made, that 
is, November 1936, the insured was an active, vigorous man 
and appeared to be in excellent health. In addition to his 
noth it\ at his work, during this time insured played base¬ 
ball as a pitcher, pitching an average of two games a week 
in season, bowled on bowling teams and played football with 
the George Washington University squad. 

In order to defeat recovery by the beneficiary the insurer 
must show by a clear and satisfactory preponderance of the 
evidence that the false statement was made with intent to 
deceive or that it materially affected the acceptance of the 
risk or hazard assumed by the company. ( Northwestern Mu¬ 
tual Life Ins. Co. v. West, 62 App. D. C. 3S1, 68 F. (2d) 42S 
ceit. den. 292 T. S. 627); D. C. Code (Supplement V) Title 
5, Section 217 m (Act of June 19, 1934, 4S Stat. 1133 C 67° 
sec. 15 C. n) 


In Kaplan v. Manhattan Life Insurance Company , 71 App 
D. C. 250,109 F. (2d) 463, [decided December 29, 1939, No. 


( 


7285], the insured applied for a life insurance policy on 
August 11,1933, it was issued on November 19,1933, and he 
died of cancer of the stomach on September 6, 1934. The 
Court said: 

“In his application he said that he had not consulted 
or been treated by a physician within five years. Actu¬ 
ally he had twice consulted physicians for pain in the 
abdomen which was diagnosed in each case as acute in¬ 
digestion : once on December 10, 1930, and once on 
March 23, 1932. Dr. Rolls, who treated him the second 
time, observed that this diagnosis does ‘not necessarily 
imply anything of a serious nature but may be purely 
the result of overeating’. Dr. Shapiro, the insured’s 
family physician, treated him for an occasional acute 
cold, the last time about September, 1931. 

“There is no evidence to show, or reason to suppose, 
that the applicant, when he applied for insurance, had 
these details in mind. The fact that he overlooked them 
does not avoid the policy. ‘An application for insurance 
is not required, nor indeed expected, to disclose the fact 
of consulting a physician for slight or temporary ail¬ 
ments such as an ordinary cold, inability to sleep, con¬ 
stipation, headache, or the like. ... To void this policy 
on the ground of false representation, the answer must 
not only have been untrue, but it must have been with 
reference to a material matter. . . .’ There is nothing 
to show that these sporadic ailments were material. 
They can hardly have affected the risk or the company’s 
willingness to contract.” 

The insurer claimed among other things that the insured 
had had abnormal blood pressure, disease of the kidneys, 
dizziness, loss of consciousness and duodenal ulcer and had 
falsely stated that he did not have such ailments in his ap¬ 
plication for the policy in November 1936. The insurer 
failed to meet the burden of showing either the falsity or ma- 

terialitv of the above statements. 

» 

As to the abnormal blood pressure insurer’s evidence was 
the Beth Israel record which shows that when the insured was 
admitted to the hospital at 11:0() P. M. on January 15, 1934 
his blood pressure was 150/100 (Tr. 793). One of the in- 



8 


teriies took a blood pressure reading on the next day, Janu¬ 
ary 16, of 160/110 (Tr. 797). On the same day another read¬ 
ing was taken, showing it to be only 135/100 (Appellant’s 
App. 162, 165). The discharge note showed that the blood 
pressure came down to 130/85 before discharge (Tr. 813). 
The impression given by one interne of essential hyperten¬ 
sion was entirely negatived bv its omission from the final 
diagnosis and according to Dr. Pope’s testimony the results 
of the opthalmoscopic examination on January 18, 1934 
appearing in the record proved that the insured’s blood 
pressure could not have been elevated for any length of 
time prior to hospitalization (Tr. 87, 88). There was no 
showing that insured’s blood pressure was ever elevated in 
the period of nearly three years prior to the application for 
insurance, and when he was examined by Dr. Krause on 
behalf of the insurer in November, 1936, Dr. Krause found 
his blood pressure to be 135, which in Dr. Krause’s opinion 
was slightly below normal for a man of the insured’s age 
(Tr. 320). Dr. Krause also testified that he made blood 
pressure tests on the insured which would have disclosed 
abnormal blood pressure had it existed and classified him as 
An excellent risk (Tr. 321). This bears out Dr. Pope’s 
opinion that the duration of the disease which caused in¬ 
sured's death was of a duration of a year or less. The most 
that can be said for the insurer’s evidence is that it showed 
that on the night of January 15 and at some time on January 
16, 1934 the insured temporarily had a slightly elevated 
blood pressure. There is considerable doubt whether such 
a slight temporary elevation of the blood pressure could be 
called abnormal. Even if it were considered abnormal it 
was not shown that the insured knew he had it or had been 
told that ho had it or had reason to suspect that he had it. 
Misrepresentations will not void a policy unless the insured 
knew they were false or he were chargeable with such knowl¬ 
edge. Jones v. U. S.. 112 F. (2d) 282 (C. C. A. 8th, 1940). 
Apart from the question of falsity, this isolated instance 
of slightly elevated blood pressure would not be material 
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under the holding of this court in Manhattan Life v. Kaplan, 
supra. 

As to kidnev disease, the only evidence offered bv the 
insurer were the proofs of death filed by the claimants which 
were apparently based on the death certificate filled out by 
a Dr. Hurlbut in which it was stated that the cause of death 
was chronic nephritis or glomerulonephritis of ten years’ 
duration (Tr. 843). This was so palpably incredible in the 
face of the thorough examination made at Beth Israel Hos¬ 
pital in 1934 which established that insured did not have 
nephritis and Dr. Krause’s testimony to the effect that there 
was no evidence of nephritis in November 1936, only 14 
months before the insured died, that no explanation was 
deemed necessary. The insurer’s witness, Dr. Fine, ad¬ 
mitted on cross examination that there was no evidence of 
glomerulonephritis or any other kind of kidney disease while 
the insured was under his observation and care in the Beth 
Israel Hospital in January, 1934 (Tr. 257). 

Dr. Hurlbut’s diagnosis of the cause of death was com¬ 
pletely disproved by the autopsy performed by Dr. Pope 
and the staff physicians at Garfield Hospital which 
showed that the cause of death was malignant hypertension 
of a duration of a year or less (Tr. 78-82). The insurer 
failed to call Dr. Hurlbut although it was perfectly obvious 
what a valuable witness he would be IF his diagnosis could 
stand up under cross examination. Once again there was 
no showing that the insured knew or had been told that he 
had kidney disease. The insurer failed utterly in sustaining 
the burden of proving that this representation was either 
false or material. 

As to dizziness—loss of consciousness, again the only 
evidence was the Beth Israel Hospital record (Tr. 795) and 
Dr. Fine’s deposition. It is doubtful that this evidence 
establishes clearly that the insured misrepresented that he 
ever had dizziness or less of consciousness in the face of 
insured’s statements concerning the Beth Israel record (Tr. 
363). Even taking it at its face value the most that it shows 
is that the insured, in his lifetime had two attacks of dizzi- 



10 


ness: one nine years before the application and the other 
three years before the application. Two such isolated in¬ 
stances are not things that a normal man would be apt to 
remember and would be immaterial under the decision of 
this court in the Kaplan case, supra. 

As to duodenal ulcer, it was never clearly established by 
the insurer that the insured had this ailment. Dr. Fine for 
the insurer testified that he made a diagnosis of duodenal 
ulcer when the insured was in the Beth Israel Hospital in 
1934 (Tr. 253). He admitted on cross examination that 
insured's icteric index was inconsistent with a duodenal 
ulcer (Tr. 257). Dr. Hausheer, who never examined the 
insured personally testified from the Beth Israel record 
that the most logical diagnosis from the record would be 
duodenal ulcer and that it was somewhat substantiated but 
not entirely so by the X-ray findings (Tr. 284, 285). Dr. 
Pope, who treated the insured three to five times a day in 
Garfield Hospital in December, 1937 and January, 1938, and 
who performed the autopsy on him testified that the material 
in the Beth Israel Hospital record did not sustain a diagno¬ 
sis of duodenal ulcer (Tr. 82). He said that the physical 
examination was entirely negative (Tr. 83) that the most 
certain means of confirming a diagnosis of duodenal ulcer is 
fluoroscopic examination by an X-ray man with some such 
media as barium, (Tr. 84), that such an examination was 
done and nothing indicative of duodenal ulcer was found 
and that on re-examination nothing was found wrong with 
the kidneys or bladder (Tr. 85). Examination of the stools 
in the first week showed no blood and the stools were en¬ 
tirely normal (Tr. 85). He said (Tr. 86) “... in my opinion, 
a man who is suspected a week ago of maybe having some 
bleeding, of having duodenal ulcer, and whose stool exami¬ 
nation shows no presence of blood even by the most minute 
chemical test and whose gastric series with the fluoroscope 
is negative, I say you have proved that man had not an ulcer 
and T can’t see it any other way especially with his repeated 
normal physical examination. ...” 
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There was no showing that the insured had ever been told 
or knew” what the Beth Israel Hospital diagnosis was. With 
this conflict in medical evidence it is quite clear that the 
question as to whether insured had misrepresented that he 
did not have duodenal ulcer was for the jury. In Jones v. 
U. S., supra, there was conflicting medical evidence as to 
whether the insured had tuberculosis when his policy was 
reinstated. The Circuit Court of Appeals reversed a judg¬ 
ment on a directed verdict for the insurer. The Court said, 
“There was a sharp conflict in the substantial evidence on 
each side relative to the state of health and to knowledge 
thereof. Therefore the case should have been submitted to 
the jury for determination. Misrepresentations will not 
void a policy unless the insured knew they were false or he 
were chargeable with such knowledge.” 

Insurer also claimed that insured had been a patient in the 
Presbyterian Hospital in New York prior to the Beth Israel 
hospitalization and had failed to disclose it in the applica¬ 
tion. The only evidence on this was an unidentified state¬ 
ment on the Beth Israel record and a vague recollection of 
Dr. Fine (Tr. 251, 797). But the Beth Israel record also 
contains a letter dated Januarv 24, 1934 from the Presbv- 
terian Hospital to the Beth Israel Hospital stating that 
there was no record of the insured’s ever having been 
treated at the Presbyterian Hospital or its affiliated institu¬ 
tions (Tr. 827). Insured’s mother with whom he lived until 
his marriage in 1936 stated positively that the insured had 
never been a patient at the Presbyterian Hospital (Tr. 131). 
If insured had ever been treated at Presbvterian there would 
likelv have been some evidence of it and it is fair to assume 
that had there been such evidence the insurer would have 
produced it at the trial. 

Insurer also claimed that insured consulted Dr. Fine once 
in February 1935, but Dr. Fine testified that there was no 
complaint on that occasion (Tr. 254) and hence this is im¬ 
material. 

The remaining representation relied on by the insurer 
was the failure of insured to disclose the fact of the hos- 
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pitalization at the Beth Israel Hospital in January 1934. 
The insurer offered no evidence that insured intentionally 
misrepresented this. In fact the evidence showed that the 
insured had forgotten about the prior hospitalization and 
that when it was recalled to him over a year after the policy 
was issued lie instructed his wife to inform the insurer and 
tind out if it made any difference in the policy (Tr. 363, 364). 
This is hardly consistent with an intent to defraud. It was 
perfectly possible that insured had forgotten the prior hos¬ 
pitalization—it had occurred nearly three years before the 
application for the policy, he was not really ill when hos¬ 
pitalized and he had always regarded the incident as of no 
importance. In addition to that, there was no evidence that 
he knew of the diagnosis appearing on the hospital record 
or of the findings therein. The most convincing fact con¬ 
cerning the insured’s attitude and knowledge about the Beth 
Israel hospitalization is that although the incident was in 
the foreground of his recollection on December 29, 1937, 
when he entered the Garfield Hospital, he did not even men¬ 
tion it to Dr. Pope when Dr. Pope took his medical history 
and this despite the fact that insured knew himself to be 
seriously ill and as an intelligent man presumably knew 
that full disclosure of his medical background might aid in 
saving his life (Tr. 78). 

The focal point of the misrepresentations alleged by the 
insurer is the Beth Israel hospitalization. The essential 
question is whether failure to disclose that was material to 
the risk assumed by the insurer. The insurer failed to 
establish this by a preponderance of the evidence. Actually 
the appellee, Jane Saxe, showed that the insured did not 
have duodenal ulcer, nephritis or hypertension while in the 
Beth Israel Hospital, and that in the period of nearly three 
years between that hospitalization and the application the 
insured had been active in sports and in work and had been 
apparently in excellent health. 

An important factor in considering the representations 
made by the insured was this strong evidence of his good 
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health in the period between the hospitalization and the 
application. 

In Wharton v. Aetna Life Insurance Company, 48 F. (2d) 
37 (C. C. A. 8th, 1931), cert, denied 284 U. S. 621, the 
insured filled out an application for life policies on July 27, 
192S. Question 9c on the form was whether he had ever 
suffered from any ailment or disease of the stomach, intes¬ 
tines, liver, kidneys or bladder. A box form with subques¬ 
tions was provided for the answer to this question and in¬ 
sured answered “yes”, giving appendicitis as the ailment, 
one as the number of attacks, 1913 as the date, one month as 
the duration, acute as the severity and appendectomy with¬ 
out drainage, recovery, in answer to the subhead “results”. 
Question 10 was “Have you consulted any physician or 
practitioner not named above within the last five years?” 
The insured answered “No” to this. 

A number of witnesses testified that insured had been a 
vigorous healthy man during the five years prior to the 
application. Evidence was introduced showing that around 
March, 192S, he had complained to his brother who was a 
practicing physician about some urinary difficulty. An ex¬ 
amination and X-rays showed albumen, pus and blood in his 
urine but after about ten days this appeared to clear up. 
Insured did not go to bed or lose any time from his work 
during that period. His brother also gave him several pre¬ 
scriptions for colds in February, May and July of that year. 

The policies were issued on August 11, 1928. On August 
25, insured went to Hot Springs and it was established that 
he had acute nephritis which developed very rapidly and he 
died less than three months later, on November 18, 1928. 

In reversing a judgment for the defendant insurance com¬ 
pany the Court said, p. 43, 

“The jury might, under the evidence, have believed 
that the insured, in good faith believed that except for 
the appendicitis all other ailments for which he had 
consulted a physician were of a trivial character. To 
void this policy on the ground of false representation, 
the answer must not only have been untrue but it must 
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have been with reference to a material matter and must 
have been knowingly false. When it is doubtful whether 
the misrepresentation was material or not, the question 
of materiality must be submitted to the jury.” 

The Court further held that reasonable men could draw 
different inferences or conclusions from the above facts and 
that hence the case was for the jury and not the court. 

In New York Life Insurance Company v. Cumins, 24 F. 
(2d) 1 (C. C. A. 3rd, 1928), the insured represented that he 
had not consulted a doctor in five years and the insurer 
offered testimony as to consultations by the insured with 
two doctors during the period and also between the date of 
the application and the issuance of the policy. The Circuit 
Court of Appeals adopted the opinion of the District Judge 
in denying the insurer's motion for a new trial wherein it 
was stated, (p. 2): 

“True, the defendant offered testimony as to the con¬ 
sultation with physicians during the periods mentioned 
but it was not undisputed, for the plaintiff offered the 
testimony of several witnesses, who testified as to the 
healthful appearance of Cumins during this period, 

1 which, if believed by the jury, would tend to rebut de¬ 
fendant's testimony as to consultation with physicians 
as to a material ailment. In fact, it should be noted 
that there was no evidence offered "by the defendant as 
to the ailments if anv about which Cumins consulted the 
physicians named, so that the jury might properly infer 
and find, in view of the testimony as to the healthful 
appearance of Cumins that the consultations either did 
or did not take place or were not for a material ailment. 

“In order to strike down a policy for misrepresen¬ 
tations by the insured, it must be of such substantial 
importance that the insurance company but for this 
misrepresentation, would not have written the contract 
of insurance. Miller v. Marvland Casualty Co., 193 F. 
343; New York Life Insurance Company v. Moats, 207 
F. 481. When it is doubtful whether the misrepresen¬ 
tation was material or not, the question of materiality 
must be submitted to the jury. 

“Under these authorities, it would have been error to 
| have directed verdict in this case for defendant.” 
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Under these cases, even without the conflicting expert 
opinions, the fact that the insured had been active in sports 
and in apparent good health for nearly three years subse¬ 
quent to the undisclosed hospitalization would have to be 
considered by the jury to determine whether the failure to 
disclose the hospitalization was material. It should be noted 
that the testimony of lay witnesses as to the apparent good 

health of the insured is clearlv admissible under these eases. 

* 

Appellant claims that error was committed with respect 
to the testimony of Dr. Hausheer, its expert, on materiality. 
The theory appears to rest on the assumption that every 
answer in the application was material to the risk. This is 
obviously unsound in the light of Sec. 217 m in Title 5 of 
the D. 0. Code and the holding of this court in the Kaplan 
case supra. 

Actually Dr. Hausheer was permitted to testify that in the 
event the diagnosis or suspected diagnosis was a duodenal 
ulcer within three to live years the application would have 
been rejected without further inquiry (Tr. 283). There 
could scarcely be a stronger statement for the insurer on the 
issue of materiality. Furthermore, as the trial court pointed 
out to counsel, this testimony went beyond the evidence be¬ 
cause it did not take into consideration the established fact 
of the insured’s good health for nearly three years subse¬ 
quent to the hospitalization. The above question and answer 
were squarely within the ruling as to testimony in Metropol¬ 
itan Life Ins. Co. v. Beer aft, 213 Ind. 378,12 N. E. (2d) 952, 
cited by appellant. See also the discussion of hypothetical 
questions by the court in Aetna Life Ins. Co. v. McAdoo , 106 
F.(2d) 618 (C. C. A. 8th, 1939). 

A reading of the entire testimony of Dr. Hausheer will 
show clearly that the trial court committed no prejudicial 
error with respect to it and we respectfully request that 
this court examine the full transcript on this point (Tr. 260- 
289). 

In addition to the court’s charge, the case -went to the 
jury under the following instructions as to materiality al¬ 
lowed to Jane Saxe: 
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Plaintiff Jane Saxe, Instruction No. 1. 

The falsity of any statement in the application of the 
insured for the policy of insurance in this case does not 
defeat the right of the beneficiary of the policy to recover, 
unless such false statement was made with intent to deceive 
or unless it materially effected either the acceptance of the 
risk or the hazard assumed by the Company, and if you find 
that the insured made any false statements, but that such 
statements were not made with intent to deceive or that they 
did not materially affect either the acceptance of the risk or 
hazard assumed by the Prudential Insurance Company, you 
will brine: in a verdict against the insurance company. 

Plaintiff Jane Saxe, Instruction No. 2. 

In order to defeat the right of the beneficiary to recover 
on the policy the Prudential Insurance Company lias the 
burden of proof to show that the insured made false state¬ 
ments in his application for insurance and that such false 
statements were made with intent to deceive or were mate¬ 
rial to the risk or hazard assumed by the insurance company 
and that but for these misrepresentations the insurance 
company would not have written the contract of insurance, 
and unless the insurance company establishes all of this by 
a preponderance of the evidence, you will bring in a verdict 
against the insurance company. 

* • # # • 

We respectfully submit that no error was committed. 

Point III. The Insurer Waived any Right to Avoid the 
Policy for Insured’s Failure to Disclose the Beth Israel 
Hospitalization by Accepting Payment of Premiums on 
the Policy After Its Agent had Been Informed of Such 
Failure to Disclose. 

On December 29, 1937, the insured told his wife, appellee 
Jane Saxe, that his mother had brought the Beth Israel 
incident to his mind and that he had forgotten to include it 
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on his application for the policy (Tr. 348-351, 363-366). He 
also told her that there had been nothing wrong with him at 
tile Beth Israel Hospital but that on the week-end when he 
entered the hospital he had been on a wedding party with 
his business partners in Boston and Dr. Fine, a surgeon for 
whom they were building a house; that he had some drinks 
on this party and as he was not a drinking man the drinks 
had affected him; that his companions did not think he 
should take the train back to New York in that condition and 
as he had no residence in Boston, Dr. Fine suggested that 
he go to the Beth Israel Hospital, where Dr. Fine was on 
the staff. Insured said that that would give him an excuse 
for missing his classes at Columbia University where he 
had a record of not missing anv classes in the vears he had 
been on the faculty and that Dr. Fine agreed to fix up a 
record that would make it look as if lie were really sick. 
He also said that he stayed at the hospital for two weeks 
because he was interested in a nurse there and that he con¬ 
ducted his Boston architectural business from the hospital 
room during his stay. 

He told his wife to inform the insurer of this and find out 
if his failure to disclose it in the application had any effect 
on the policy (Tr. 364). His wife that night called Mr. 
Mooi*e, the insurer’s agent who had sold them the policy 
and told him what her husband had said. Mr. Moore told 
Jane Saxe that the matter was one which his superior, Mr. 
Brine, would have to handle and he arranged an appointment 
for her with Mr. Brine for the next day (Tr. 365). Jane 
Saxe and an old friend of the family, Mrs. Blanche Kava- 
nagli, called on Mr. J. Howard Brine, Washington Superin¬ 
tendent of the insurer, on December 30, 1037. Jane Saxe 
told Mr. Brine all that the insured had told her about his 
prior hospitalization and asked whether she should continue 
to pay premiums on the policy as she would have to borrow 
money to do so (Tr. 348-351,366). Mr. Brine asked her and 
also Mrs. Kavanagh how long they had known the insured 
and what his health had been during the time they had 
known him. They told him that they had known insured 
since he came to Washington in 1934 and that his health had 
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been good. Mr. Brine told them that the insurer’s doctor 
would not pass a man for $10,000 of insurance unless he 
were in good health, that a man might be in a hospital for 
any number of reasons which would not affect the policy 
and that the failure to disclose the Beth Israel hospitaliza¬ 
tion would not affect the policy and that Jane Saxe should 
continue paying the premiums (Tr. 367, 368). This con¬ 
versation was corroborated by Mrs. Kavanagh (Tr. 348- 
351). Jane Saxe also testified that Mr. Brine asked her 
about the insured’s then condition and she told him that the 
insured was in Garfield Hospital and that he thought he was 
going to die (Tr. 367). 

Mr. Brine admitted that he was the Superintendent of the 
appellant in charge of the Washington, D. C. 1 District 
which comprises all of the Southwest and most of the North¬ 
west sections of Washington and parts of Maryland and 
Virginia (Tr. 397). He admitted that he was licensed by 
the Superintendent of Insurance of the District of Columbia 
as a general agent of the appellant for which a $50 license 
fee iwas paid and that he was authorized to solicit risks and 
collect premiums for the appellant (Tr. 39S). He admitted 
that Jane Saxe and Mrs. Kavanagh had called on him in 
December, 1937, but denied that anything had been said 
about the Beth Israel hospitalization (Tr. 399). He ad¬ 
mitted on cross-examination that he might have forgotten 
that part of the conversation (Tr. 400). Mr. Moore admitted 
the telephone call of Jane Saxe on the preceding night and 
that he had made the appointment with Mr. Brine but denied 
that anything had been said about the hospitalization. (Tr. 
426). 

Jane Saxe borrowed money from her sister (Tr. 36S) and 
paid three premiums between the time of this interview and 
the death of the insured. The appellant accepted these pay¬ 
ments and issued formal receipts for them (Tr. 369). Such 
payments were not disputed. 

We submit that any right of the insurer to avoid the policy 
on the ground of the failure of the insured to disclose the 
Beth Israel hospitalization was waived when it accepted 
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premiums after the facts of such hospitalization were com¬ 
municated to its Washington Superintendent. 

In Globe Mutual Life Insurance Company v. Wolff, 95 
U. S. 326, 24 L. Ed. 387, the Court said, (p. 332) 

“It is true that where an agent is charged with the 
collection of premiums on policies it will be presumed 
that he informs the Company of any circumstances 
coming to his knowledge affecting its liability; and, if 
subsequently the premiums are received by the Com¬ 
pany without objection, any forfeiture incurred will be 
presumed to be waived.” 

And in Phoenix Mutual Life Insurance Company v. Rad- 
din, 120 U. S. 183,7 S. Ct. 500, 30 L. Ed. 644, among other 
things the insurer claimed that the plaintiff insured had 
become intemperate after the issuance of the policy and 
voided the policy by making the risk more hazardous. 
Plaintiff claimed a waiver because of acceptance of pre¬ 
miums after knowledge of the change of condition. The 
lower court charged that if the defendant had knowledge of 
the change in habits of the insured before receiving the 
premium of April 25, 1881, the acceptance of that premium 
would be a waiver which would estop the company to set up 
that the policy was forfeited for a breach of that condition. 
The Court said, (p. 196), 

“It follows that the only question upon the instructions 
of the court to the jury which is open to the defendant 
on this bill of exceptions is whether if insurers accept 
payment of a premium after they know that there has 
been a breach of a condition of the policy, their ac¬ 
ceptance of the premium is a waiver of the right to 
avoid the policy for that breach. Upon principle and 
authority there can be no doubt that it is. To hold 
otherwise would be to maintain that the contract of 
insurance requires good faith of the assured only, and 
not of the insurers, and to permit insurers, knowing all 
the facts, to continue to receive new benefits from the 
contract while thev decline to bear its burdens.” 

In Bowles v. Mutual Benefit Health <£ Accident Associa¬ 
tion, 99 F. (2d) 44, 119 A. L. R. 756 (C. C. A. 4th, 1938), 
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plaintiff took out a health and accident policy on February 
22, 1932, and was injured on June 22, 1932. The insurer 
claimed that in the application plaintiff had misrepresented 
the amount of his earnings, that he had no other application 
for insurance pending: and that he had failed to disclose 
taking; out of other policies on February 23, March 4, and 
June 18. Plaintiff had answered “Average Monthly Earn¬ 
ing's $1,000”. Actually his fees were $14,000, he collected 
$8,000 and his net income was $5,000. As to this the Court 
said: 

“We agree with the trial judge that if the company was 
inquiring: as to net income it should have framed its 
question accordingly: but we do not find it necessary to 
decide whether under the circumstances of the case the 
answer could be considered a substantially false repre¬ 
sentation. That the company did not so regard it is 
shown by the fact that it accepted the September pre¬ 
mium on the policy although it had been informed in 
the first accident report on June 2S that plaintiff’s 
total collections for the preceding year were only 
$8,991.75. If it could be held that there was a material 
misrepresentation with respect to this matter it was 
waived when the premium on the policy was accepted 
with knowledge of the facts.” 

• #*###*## 

“It is argued that any question with respect to the 
Commercial Casualty policy was waived because of the 
fact that defendant learned of the existence of this 
policy on September 8 and did not offer until October 
31 to return the premium which it had received on Sep¬ 
tember 1 but on the contrary wrote plaintiff on October 
20 that his claim was being investigated. There is much 
force in this contention for the case is not one like 
Fountain & Herrington v. Mutual Life Insurance Com¬ 
pany, 55 F. (2d) 120, where the delay was justified by 
the inquiry being made into the facts. Here the insured 
himself declared the existence of the Commercial Casu¬ 
alty policy and there was nothing further to investigate 
if forfeiture was to be claimed on that ground. If for¬ 
feiture was to be claimed, however, it was required 
that it be claimed promptly and the unearned 
portion of the premium be returned since as was said 
by Judge Donahue in Hanover Fire Insurance Com- 
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pany v. Dallavo, 274 F. 258, 264, ‘The retention of that 
unearned premium with full knowledge of the facts was 
and is equivalent to the acceptance of payment, day by 
day, during the time it retained such unearned pre¬ 
miums, which premiums it was entitled to retain only 
upon the theory that the policies were valid.” 

The judgment for the defendant insurer was reversed. 

Here insurer contends first that its agent had no authority 
to waive its right to avoid the policy because of the provi¬ 
sions in the policy limiting his authority and second that the 
information given to its agent was insufficient to support a 
waiver and was misleading. 

There is no question that the statements of the insured as 

to his condition in the Beth Israel hospital were admissible 

under Aetna Life v. McAdoo. supra, and that it was proper 

for the information to be conveved to the insurer bv his 

» * 

wife (Himdell v. Anchor Fire Insurance Company. 128 Iowa 
575, 105 N. W. 112 (1905)). 

As to the first contention, in Federal Life Insurance Com¬ 
pany v. Rumpel 102 F. (2d) 120 (C. C. A. 6th 1939), the 
court said, (p. 122): 

“The insurer for whose benefit the forfeiture provision 
was made has the unqualified right to waive it which 
need not be in writing but may be inferred from its acts, 
notwithstanding a provision in the policy contract that 
anv waiver must be in writing indorsed thereon.” 

And in Saucier v. Life & Casualty Insurance Company of 
Tennessee. 181 Miss. 8S7,179 So. 851 (1938), the court found 
a waiver despite such a clause in the policy saying, (p. 853), 

“The waiver of the limitation need not in fact be by the 
company, but may be by an agent who has authority to 
act for the company in his locality for all purposes con¬ 
nected with the contract, who is the alter ego of the 
company in his locality. . . . The rule is based on the 
principle that the company cannot make the agent the 
medium through which all benefits of the policy flow 
from the insured to it, and then deny his authority to 
represent it when benefits of the insured are involved.” 
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And in National Life Insurance Company v. Grady , 185 X. 
C. 348, 117 S. E. 280 (1023), it was held that information 
affecting; a policy communicated to an agent is imputed to 
the company even though a direct stipulation to the contrary 
appears in the policy. 

In New York Life Insurance Company v. Eggleston , 06 
IT. S. 572, 24 L. Ed. 841, the Supreme Court said: 

“—courts arc always prompt to seize hold of any cir¬ 
cumstances that indicate an election to waive a forfei¬ 
ture or an agreement to do so on which the party has 
relied and acted. Any agreement, declaration or 
course of action on the part of an insurance company, 
which leads a partv insured honestlv to believe that bv 
conforming thereto a forfeiture of his policy will not 
be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting 
upon the forfeiture, though it might be claimed under 
the express letter of the contract. The company is 
thereby estopped from enforcing the forfeiture. The 
representations, declarations or acts of an agent, con¬ 
trary to the terms of the policy, of course will not be 
sufficient, unless sanctioned by the company itself. But 
where the latter has, by its course of action, ratified 
snch declarations, representations or acts, the case is 
very different.” 

Mr. Brine is publicly held out by his license from the 
Superintendent of Insurance of the District of Columbia 
as the general agent of Prudential Insurance Company of 
America. Tie was held out to Jane Saxe by Mr. Moore, 
another agent of insurer, as his superior. By his own ad¬ 
mission and under his license as a general agent he was 
authorized by the insurer to solicit risks and collect pre¬ 
miums. As Superintendent of the Prudential in the Dis¬ 
trict he was the logical representative of the insurer to 
whom information affecting a policy should be conveyed. 
Jane Saxe properly submitted the information to him. 
Even if it be assumed that he had no authority to waive, 
the information given him must be imputed to the insurer. 
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As the insurer accepted payment of premiums and issued 
formal receipts for them after Mr. Brine had this informa¬ 
tion, a waiver must be held to have occurred. 

As to the second contention, there was clearly sufficient 

information eonveved to the insurer on which to found a 

* 

waiver. The only fact which might reasonably be said to 
have been within the insured’s knowledge was the fact of 
hospitalization. Insured answered “no” to the question in 
the application: “Have you ever been in a hospital, sana- 
tarium or other institution for observation, diagnosis, rest 
or treatment?”. That the answer to this question should 
have been “yes” instead of “no” was perfectly apparent 
from the information given Mr. Brine by Jane Saxe. Dr. 
Hauslieer, testifying for the insurer stated that if this an¬ 
swer had been “yes” the insurer would have made further 
inquiry of the applicant as to the details of the hospitaliza¬ 
tion and requested him to sign an authorization permitting 
the company to correspond with the hospital to determine 
what their findings were—and that no policy would be is¬ 
sued until that statement was clarified (Tr. 273). 

The insurer already had an authorization, signed by the 
insured as part of his medical examination, permitting any 
physician who had attended or examined him to disclose 
any knowledge or information thereby acquired (Tr. 763). 
If the insurer wanted this answer clarified it could easily 
have done so. 

It is equally apparent that the insured’s intention was to 
make full disclosure because of the explanation which he 
gave of the hospitalization. There is nothing to show that 
had insurer asked for further details or additional authori¬ 
zation to inspect the hospital record that insured would not 
have cooperated fully. 

Mr. Brine was actually told that the insured was in this 
hospital at Boston (Tr. 366, 367) and that he went there 
at the suggestion of Dr. Jacob Fine (Tr. 515). This dis¬ 
closure is parallel to that in Hulbert v. National Life 
Accident Insurance Company . (La. App.) 151 So. 37 (1933) 
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in which the insured was not given a medical examination 
hut the company's superintendent for that area knew of 
a hospital record. The court said (p. SS): 

“It must appear that the agent of the company knew 
or might have ascertained with reasonable diligence, 
the true condition of the applicant's health. Since 
he told the agent the name of the hospital and the ap¬ 
proximate time of his visits there, the agent might have 
examined the hospital records and made certain for 
himself that insured was an acceptable risk. Under 
such circumstances, an agent who fails to obtain infor¬ 
mation which could have been so easily derived cannot 
he said to have used reasonable diligence.'’ 

The judgment of the lower court for the beneficiary was 
affirmed. 

The insurer’s contention that the facts given to its agent 
were misleading cannot be sustained. There was unequiv¬ 
ocal notice that the insured had failed to mention the prior 
hospitalization in his application and a plain statement that 
he had been in this hospital in Boston. The insurer could 
easily have checked the hospital record and learned what 
was in it. 

Actuallv the insured told everything that lie knew about 
the hospitalization and the evidence fully supports the 
truth of his version. Dr. Fine was a surgeon (Tr. 2*19, 240) 
—it is unusual for a patient to consult a surgeon without 
being referred to one by a regular doctor. Insured entered 
the Beth Israel Hospital at 11 o’clock of a Monday night, 
an unusual time for a man not in an emergencv condition 
to enter a hospital hut perfectly consistent with the ending 
of a week-end wedding celebration. ITis physical examina¬ 
tion on entry was negative except for pallor (Tr. 79.*>). The 
analysis of the hospital record under Point II, supra, con¬ 
firms the insured’s belief that there was nothing wrong 
with him during that hospitalization and the uncontradicted 
fact that insured conducted his business from the hospital 
room further corroborates his version (Tr. 128, 129). As 
the trial court remarked to insurer’s counsel, out of the 
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presence of the jury, “I don’t believe that they [insurer] 
would have paid the slightest attention to that sickness in 
the hospital” (Tr. 631). 

Point IV. The claim of Jane Saxe for the Proceeds of the 
Policy was not a Compulsory Counterclaim nor did the 
Court Err in Permitting a Jury Trial of All the Issues 
Herein. 

Jane Saxe verified her complaint for the proceeds of the 
policy on October 3, 193S and filed it on October 5, 1938. 
On the intervening day, October 4,1938, the insurer filed an 
action for cancellation of the policy on the ground of fraud. 
This was designated as Civil Action No. 178 and the action 
at law for the proceeds of the policy was designated as 
Civil Action No. 186. 

The insurer moved to stay the suit at law on the ground 
that it should have been pleaded as a compulsory counter¬ 
claim in the equity suit for cancellation. Mr. Justice Lulir- 
ing denied this motion on November 10, 1938, counsel hav¬ 
ing argued that Jane Saxe would be deprived of a jury trial 
on the fraud issue if she were required to proceed in the 
cancellation suit. The insurer then answered and pleaded 
by way of defense to the law action, the matters alleged in 
its complaint for cancellation. Jane Saxe then moved to 
stay the cancellation action which motion was denied with¬ 
out prejudice to renewal after an answer had been filed. 
An answer setting up the claim for the proceeds of the 
policy was filed by Jane Saxe and the motion to stay the 
cancellation suit was made again, and denied. 

At pretrial, Mr. Justice Laws suggested that the two 
cases be consolidated. The insurer again argued in effect 
that the law action should be stayed and that the issues 
which were identical in both suits should be tried by the 
court without a jury. Mr. Justice Laws pointed out to 
counsel that no order had been entered on the denial bv Mr. 

t 

Justice Luhring of the original motion to stay the law ac¬ 
tion. Counsel for all parties then conferred with Mr. Jus¬ 
tice Luhring in chambers on June 4, 1940 and the matter 
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was fully discussed again after which Mr. Justice Luliring 
signed an order on June 5, 1940 denying nunc pro tunc the 
insurer’s motion to stay which he had decided on Novem¬ 
ber 10,1038. 

On June 0, 1040, Mr. Justice Laws signed a memorandum 
of pretrial proceedings consolidating the two cases for trial 
and stating: *‘lt appearing the complete remedy of both 
parties is available in a law action the suggestion or rec¬ 
ommendation is made to the trial court that the plaintiffs in 

the law cause be permitted to open and close the proceed- 
• * * 
mgs. 

«L* 

The insurer then moved for a rehearing of the original 
motion to stay the law suit. Mr. Justice Luliring denied 
this on October 3, 1940. At the opening of the trial in the 
lower court the insurer again moved to have the cancella¬ 
tion suit tried first. This motion was denied by the trial 
judge who adopted the recommendation of the pretrial 
justice. 

The appellant still contends on this appeal that the claim 
for the proceeds of the policy was a compulsory counter- 
elaiih which had to be made in the cancellation suit and 
that the (‘(putable issues in both suit should have been tried 
first. Neither of these contentions is sound. 

In Phoenix Mutual Life Insurance Company v. Bailey. 
80 L. s. (13 Wall.) 616, 20 L. Ed. 501 (1871), the insurer 
brought a bill in equity to cancel certain life policies on the 
ground that thev were obtained bv fraud. An action at 
law on the policies was instituted subsequent to the filing 
of the bill. The Supreme Court sustained the dismissal of 
the bill in equity by the District Court on the ground that 
the insurer had a complete remedy by way of defense to 
the action at law on the policies and that it was bound to 
proceed at law because the other party had a right to trial 
by jury. 

And in A flam os v. New York Life Insurance Company. 
293 I T . S. 386, 55 S. Ct. 315, 79 L. Ed. 444 (1935), the insurer 
pleaded a defense of fraud in an action at law on the poli¬ 
cies and asked that the equitable issue be heard “by a chan- 
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cellor according to equity procedure in advance ol' the trial 
by jury at law of any purely legal issues.” This applica¬ 
tion was granted over petitioner’s objection and tlie issue 
of fraud was tried in equity. A decree was entered for tlie 
insurer. Chief Justice Hughes said, “The issue of fraud 
raised by respondent’s affidavit of defense was fully avail¬ 
able in the action at law and the court erred in directing 
the trial of that issue in equity. The decree of the Cir¬ 
cuit Court of Appeals is reversed and the cause is remanded 
to the District Court with direction to vacate its decree and 
to proceed with the trial of the action at law.” 

An exccpton to the rule of the Bailey ease (supra) was 
sometimes made where there was an ineontestabilitv clause 
in the policy and the defense of fraud was in tlie control of 
the beneficiary. The basis of this exception was that the 
beneficiary plaintiff at law could wait until after the expira¬ 
tion of the period of contestability then take a non-suit in 
the action at law and bring another suit which would not be 
contestable on tlie ground of fraud because of the expira¬ 
tion of the contestability period. Under such conditions the 
insurer was permitted to proceed in equity since its remedy 
at law would not be adequate because of the possibility of 
being deprived of its equitable defense by the beneficiary 
taking a non-suit after the contestable period. But the 
courts recognize that where a discontinuance of the action 
at law would leave the insurer in full possession of its de¬ 
fense of fraud, the remedy at law would be adequate and 
the insurer could not proceed in equity. Thus in New York 
Life Insurance Company v. Seymour, 45 F. (2d) 47 (C. 0. 
A. 6th 1930) the court said (p. 49), “The principles of 
jurisdiction involved lead, we think, to the conclusion that 
under this type of incontestable policy and while the right 
to make this defense at law remains subject to the control 
of the other party, a court of equity has the right to accept, 
hear and decide the issue whether the policy was fraudu¬ 
lently procured.’ ’ (Italics ours.) 

And in American Life Insurance Company v. Stewart, 
300 U. S. 203, 57 S. Ct. 377, 81 L. Ed. 605 (1937), the late 
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Mr. Justice Cardozo said (p. 215), “A court lias control 
over its own docket. ... In the exercise of sound discretion 
it may hold one law suit in abeyance to abide the outcome 
of another, especially where the parties and the issues are 
the same. . . . If request had been made by the respondents 
to suspend the suits in equity until the other causes were 
disposed of. the District Court could have considered 
whether justice would not be done by pursuing such a 
course, the remedy in equity being exceptional and the out¬ 
come of necessity.” (Italics ours.) 

Uiider Rule 41 (a), Federal Rules of Civil Procedure, a de¬ 
fense of fraud in an action for the proceeds of a policy 
would clearly be under the control of the court or the in¬ 
surer and the basis of equitable jurisdiction would not exist, 
ruder this rule and the holding in the Bailey case, supra, 
Jane Saxe was entitled to bring her action at law and have 
her substantive right of jury trial of all the issues. 

Rule 38 (b) preserves tbc right of jury trial only as to 
issues “'triable of right by a jury.” If Jane Saxe had 
failed to bring an action on the policy it is very doubtful 
that she would have been entitled to a jury trial of the issue 
of fraud in the cancellation suit because in that suit the 
issue was equitable and not triable of right by a jury. If 
the insurer’s contention that the claim for the policy was a 
compulsory counterclaim under Rule 13 (a) is upheld it 
would follow that Jane Saxe had no right to bring the ac¬ 
tion at law for the purpose of preserving her right to trial 
by jury. If that is so, the rule abridges her substantive 
right to jury trial in violation of the act under which the 
new rules were promulgated which provides: “Said rules 
shall neither abridge, enlarge, nor modify the substantive 
rights of any litigant.” (Act of June 19,1934, c. 651 § 1 (48 
Stat. 1064), 17. S. C. Title 28, § 723b.) 

Rule 13 (a) provides in part: “Compulsory Counter¬ 
claims. A pleading shall state as a counterclaim any claim, 
not the subject of a pending action, which at the time of 
filing the pleading the pleader has against any opposing 
party . . .”. It should be pointed out that at the time the 


iSttn.an, 120 F.(Sd) 078 ( C.C.A. 0th 
June 24, 1941 ) 
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law action was filed Jane Saxe liad not been served with 
either process or pleading in the cancellation suit and was 
not required to plead in it. When she did plead in the can¬ 
cellation suit, her claim was already the subject of the 
pending law action. She had a right to bring tiie action at 
law when she did and throughout the entire proceedings 
insisted on her right to a jury trial of all the issues. We 
submit that this was entirely proper under the law. 

If Jane Saxe had filed suit first there is no question but 
that she would have been entitled to a jury trial on all of 
the issues including the defense of fraud under the Bailey 
and Adamos cases, supra. Is she to be deprived of this 
fundamental right because the insurer happened to iile a 
cancellation suit one day before hers? 

The situation is immcdiatelv distinguishable from Union 
Central Life Insurance Company v. Burger, 27 F. Supp. 
554, relied on by the appellant because in that case there was 
apparently no attempt by the beneficiary to preserve his 
right to a jury trial through an action at law. 

This court's decision in the matter will be of the utmost 
importance to litigants. If it holds that the new rules re¬ 
quire a beneficiary to make a compulsory counterclaim for 
the proceeds of the policy in a cancellation suit then as a 
practical matter, it has abolished the right to jury trial on 
the issue of fraud in contested policy cases. Normally a 
beneficiary does not sue on a policy until the insurer re¬ 
jects the claim. Since rejection of the claim is within the 
control of the insurer, all the insurer would have to do to 
avoid a jury trial of the fraud issue would be to file a can¬ 
cellation suit before notifying the beneficiary of the rejec¬ 
tion. 

Whatever the court should decide as to the future inter¬ 
pretation of Rule 13 (a) we submit there was no reversible 
error committed in the present case. Consolidation and 
other matters affecting the control of the court’s docket are 
matters of discretion (American Life v. Stewart, supra) 
and there is no showing that any of the District Court jus- 
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tices abused their discretion herein. The issues in the law 
and equity suits were identical and all parties received a 
full and fair trial of all the issues. 


CONCLUSION PART ONE. 

For the foregoing; reasons we respectfully submit that the 
judgment of the District Court be affirmed with appropriate 
directions as to costs. 
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PART TWO. 

IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 7825. 


GERTRUDE T. SAXE, Appellant 

v. 

JANE SAXE ROSS, Appellee 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR JANE SAXE ROSS, APPELLEE. 


STATEMENT OF THE CASE. 

Appellant Gertrude T. Saxe, mother of the insured, Alex¬ 
ander T. Saxe, intervened as a party plaintiff in Civil Ac¬ 
tion No. 186 in the District Court of the United States for 
the District of Columbia which was an action brought by 
Jane Saxe as beneficiary for the proceeds of a policy of in¬ 
surance on the life of Alexander T. Saxe, her husband. Ap¬ 
pellant also appeared as a party defendant in Civil Action 
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Xo. 178 which was an action brought bv the insurer, Pru- 
dential Insurance Company of America, to cancel the said 
policy on the ground of fraud. In both actions, appellant 
claimed either all or an equal share of the proceeds of the 
policy. 

Iler claim to half of the proceeds was based on a letter 
purportedly written to the insurer by the insured dated 
Janhary (5, 193S, (Tr. 778), twenty-four days before the in¬ 
sured’s death and her claim to the entire proceeds was 
based on an undated change of beneficiary form purport¬ 
edly executed by the insured on January 28, 1038 (Tr. 781), 
two days before his death. 

Jane Saxe, wife of the insured and the original named 
beneficiary in the policy, claimed that neither of the at¬ 
tempted changes of beneficiary ever took effect because of 
the failure of the insured to do everything he could to ef¬ 
fect a change and also that they had been procured by un¬ 
due influence exercised over the insured by the appellant. 

Jane Saxe showed that the insured took out the policy for 
her protection and to secure money which she advanced to 
him in the early days of their marriage and that she had 
paid the premiums on the policy (Tr. 51-55, 358). She also 
showed that the insured had never demanded the policy 
from her in order to surrender it for endorsement of a 
change of beneficiary but had told her to keep it (Tr. 460- 
466, 515, 524, 533, 576). 

On the issue of undue influence Jane Saxe showed that 
the appellant had always opposed her son’s marriage and 
that she had frequently threatened to break it up (Tr. 400). 
After appellant came to visit with insured and his wife in 
November. 1037, she constantly harassed insured and up¬ 
braided him for his marriage (Tr. 502) In Garfield Hospi¬ 
tal, during the insured’s last illness and while he was in 
weakened mental and physical condition, appellant contin¬ 
ued this harassment and created such scenes that the hos¬ 
pital authorities invoked an unusual rule requiring her to 
visit at different hours from the insured’s wife (Tr. 02, 
93, 117). Eleven days before the insured died, appellant 
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removed him from the hospital against the advice of physi¬ 
cians and signed a waiver of responsibility (Tr. 193, 194, 
534.) Appellant took insured to London Hall Apartments 
from the hospital and instructed the desk not to admit visi¬ 
tors or take telephone calls (Tr. 432). When the under¬ 
taker called for the insured’s body, appellant told him that 
she had kept the insured’s wife away from him (Tr. 439). 

The documents relied on by the appellant each had two 
subscribing witnesses. Appellant was the only witness who 
attempted to prove insured’s signature. On the document 
dated January 6, 1938 the witnesses were appellant’s attor¬ 
ney of record, Harry Friedman, and his secretary, Mar¬ 
garet Clardy. The two witnesses on the other document 
were Jean and David Bodner. Neither appellant’s attor¬ 
ney nor any of the other three witnesses to the documents 
would take the witness stand although the circumstances of 
the execution of the documents were in issue. No explana¬ 
tion was offered to the court as to why these subscribing 
witnesses were not called and in fact, Harry Friedman was 
actually in court (Tr. 120). 

Further facts will be discussed under the appropriate 
points in the brief. 

The jury found for appellee Jane Saxe in the full amount 
of the policy and judgment was entered thereon for her. 
Appellant moved to vacate or modify said judgment but the 
trial court denied the motion. The appellant’s appeal is 
from the said judgment. 


Note. 

Counsel for the appellant has omitted to answer the brief 
of Prudential Insurance Company, appellant in No. 7824 
concerning the merits of any claim on the policy on the 
ground that appellee Jane Saxe would reply to that brief. 
We wish to point out to the court that this omission is NOT 
bv agreement of counsel. 

We also direct the court’s attention to the misstatement 
in Point II on Page 6 of appellant’s brief which says: “The 
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entire testimony of Jane Saxe was admittedly perjured 
. . . ”. This statement is not true and we respectfully re¬ 
quest that the court order it stricken. 

SUMMARY OF ARGUMENT. 

A policy provision requires any change of beneficiary to 
be endorsed on the policy by the home office of the insurer. 
Xo such endorsement was made on the policy in suit. 

The insurer rejected the first attempted change and in¬ 
sisted that insured fill out the regular change of beneficiary 
form and surrender the policy for endorsement. 

Neither attempted change was effective because the in¬ 
sured did not do all that he could do to effect a change. He 
never demanded the policy so that lie could submit it for 
endorsement. 

The insurer never waived the requirement for endorse¬ 
ment of the change. It clearly rejected the first attempted 
change and it could not waive as to the second attempted 
change because it was not transmitted to the insurer until 
three days after insured’s death, after Jane Saxe’s rights 
as original beneficiary had vested. Jane Saxe had paid 
the premiums on the policy and had a security interest in it. 

Both attempted changes were procured by undue influ¬ 
ence exercised over the insured by the appellant. 

ARGUMENT. 

Point I. Neither Attempted Change of Beneficiary was 
Effective Because the Insured did not do all in His 
Power to Effect the Change. 

The policy in suit has the following provision as to change 

of beneficiarv: 

•> 

“If the right to change the Beneficiary has been re¬ 
served, the Insured may at any time while the policy 
is in force, by written notice to the Company at its 
Home Office, change the Beneficiary or Beneficiaries 
under this policy such change to be subject to the rights 
of any previous assignee and to become effective only 
when a provision to that effect is endorsed on or at¬ 
tached to the Policy by the Company, whereupon all 
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rights of the former Beneficiary or Beneficiaries shall 
cease.” 

The insured reserved the right to change the beneficiarv 
but it is undisputed that no endorsement or attachment of 
any change of beneficiary was made on the policy. 

The law is clearly stated in 2, Couch, Cvcl. Ins. Law, 
(Ed. 1929) Sec. 315A page 865: “—where a policy of life 
insurance provides that a change of beneficiary shall be 
made by indorsement in writing and shall not take effect 
until endorsed on the policy by the home office no act of the 
insured can effect such a change in the absence of such 
indorsement. . . .” 

Many courts recognize a principle that if the insured has 
done everything in his power to effect the change of bene¬ 
ficiary and all that remains to be done is a ministerial act 
of endorsement by the insurer, the change becomes effec¬ 
tive. This principle does not apply to the case at bar, how¬ 
ever. 

A. The first attempted change of beneficiary was not effec¬ 
tive because it was rejected by the insurer. 

The first attempted change of beneficiary, a purported 
letter from the insured to the insurer requesting that the 
policy be paid in equal shares to Jane Saxe and Gertrude 
Saxe, dated January 6, 1938, was rejected by the insurer. 
The insurer insisted that the change be executed on its 
usual form and that the policy be submitted for endorse¬ 
ment of the change (Tr. 411-413). That it was within in¬ 
sured’s power to comply with the requirement as to using 
the company form is apparent from the fact that the sec¬ 
ond purported change was on such a form. 

This is squarely within the holding in Reid v. Durboraw, 
272 F. 99 (C. C. A. 4tli, 1921), in which the insured pro¬ 
cured a policy on his own life payable to his sister with the 
power to change the beneficiary reserved. After his sub¬ 
sequent marriage he wrote to the insurer stating unequiv- 
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ocallv his desire to have the beneficiarv changed from his 
sister to his wife, giving the latter’s name. A blank form 
was sent to him by the company on which to make the re¬ 
quest for the change, which was to be returned to the com¬ 
pany with the policy for endorsement. After some delay, 
the blank form was filled out and executed in the presence 
of a witness, but the insured was suddenly taken ill and died 
before the form and policy were sent to the company. The 
District Court held that the requirements for the change 
of beneficiary were substantially complied with but the 
Circuit Court of Appeals reversed this judgment, saying, 

p. 101: 

‘‘But the power to change the beneficiary is a power of 
appointment, and the terms of its exercise are fixed 
by the contract between the insurer and the insured; 
not alone for the protection of the insurer, but of the 
insured as well. The court has no power to change 
that contract by changing the conditions upon which 
the exercise of the power of appointment is limited. 
The utmost extent to which the courts have ever gone 
is to effectuate the intention of the insured when he has 
done all that he could to comply with the conditions, 
and has been prevented by circumstances beyond his 
control from meeting the requirements.” 



(X%u) 


And m U)iih'(LJjif£_(& uJ rj /f Company v. Reyn olds, 62 F. 
(2d) 776 (C. (’?A72nd7l33^ the insured failecTfcrsend in 
the policy which was in the possession of his wife and no 
endorsement was made on the policy. The Circuit Court of 
Appeals held that no change of beneficiary took place, cit¬ 
ing Fink v. Fink, 171 X. Y. 616, 64 X. E. 506. 

In Marlow v. Paganini , 277 F. 790 (C. C. A. 9th, 1921), a 
policy provision required written notice to the home office of 
the insurer and an endorsement of the change on the policy. 
The policy was in the hands of a pledgee and could not be 
surrendered. The insured filed a direction for a change 
of beneficiary at a branch office and did nothing further for 
a year at which time he died. It was held that the change 
was not effective. 
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B. Neither attempted change was effective because the 
insured failed to demand the policy. 

It is clear from the cases that the insured must do every¬ 
thing in his power to comply with the requirements of the 
policy in order to effect a change. One essential thing is 
that he must at least attempt to send the policy to the in¬ 
surer for endorsement of the change. He did not do that 
in this case. The policy was in a joint safe d eposit box : 
to which he had a key (Tr. 5*25) r ~ iTcTcou Td Jiave sen t for 
it h ad he want ecL to but there was no evidence th at he tried 
Jodoso. 

Evenassuming the policy was solely in Jane Saxe's pos¬ 
session, he never demanded the policy from her but told 
her in the presence of a witness, who testified to the fact, to 
hold on to it. lie had ample opportunity in which to make 
a demand because Jane Saxe saw him every day until Jan¬ 
uary 19, 1938 (Tr. 115, 116), after he presumably had 
knowledge of the company’s rejection of the first attempted 
change. After January 19, 1938, according to appellant’s 
testimony insured had a telephone along side of his bed 
and could have telephoned his wife had he wanted to (Tr. 

596). 

The only evidence that he had made a demand was that 
of the appellantwho stood to profit hv the chamre . It is 
curious to note that appellant testified (Tr. 71) that re¬ 
peated demands were made in the presence of witnesses but 
none of these witnesses was produced nor was their failure 
to testify explained. / 

In Prudential Insurance Company v. Swanson , 111 N. J. ~£/\ 
Eq. 47, 162 At. 597 (1932), there was a contest between 
beneficiaries of a policy having a provision identical with j-f 'J 
the change of beneficiary provision in this policy. The 
Court said, “The only testimony tending to show a demand 
for the policy comes from Hardy Swanson [the new bene¬ 
ficiary] who to say the least is not a disinterested witness.” 

The Court said that the burden of proof was on the new 
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beneficiary to show that the change was effected and held 
that there was no such showing on that evidence. 

Nor can the statement in the letter of January 6 that 
insured's wife refused to surrender the policy be given any 
weight. Counsel for the appellant admitted in open court 
that the letter was typed in Mr. Harry Friedman’s office. 
From the testimony of the appellant that she came to Mr. 
Friedman's office late in the afternoon and went out to 
Garfield Hospital with him and his secretary (Tr. 197, 198), 
it is obvious that the letter was prepared at the instance 
of the appellant and before Harry Friedman had any con¬ 
sultation with the insured as to the actual facts (Tr. 197). 
Harry Friedman’s failure to take the stand in explanation 
of this was not explained. 

C. The insurer did not and could not waive the policy re¬ 
quirements as to change of beneficiary. 

The first attempted change was rejected by the insurer 
as we have shown under “A” supra. The second attempted 
change was left at the office of the insurer in Washington 
on February 2, 1938, three days after the insured died (Tr. 
783, Plaintiff’s Exhibit No. 2C). 

/ The-iiis ui'er did no t waive its requ ire ments on the first 
change because it expressly rejected it and it could not 
waive oiTthe second change because the "rights of Jane Saxe 
k hacT vested on the"death oF the insured._ 

"Here the beneficiary, Jane Saxe, not only paid the pre¬ 
miums on the policy but had a security interest in it as 
well (Tr. 358). She could be divested of these rights only 
by the strictest compliance with the terms of the policy. 

It has been held in some cases that the insurer may waive 
compliance with the requirements for change of beneficiary 
since that provision is for its benefit. It is clear, however, 
that rights which became vested in the named beneficiary 
on the death of the insured cannot thereafter be affected 
through any act on the part of the insurer in waiving com¬ 
pliance with the requirements respecting a change of bene- 
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ficiary (See note in 78 A. L. R. at page 981 where authori¬ 
ties from Illinois, Louisiana, Maine, Massachusetts, New 
York, Ohio, Pennsylvania and Texas are cited). 

Thus in Neary v. Metropolitan Life Insurance Company, 
9S Conn. 488,103 At. 661, L. R. A. 191SF 306 (1918), where 
husband and wife joined in an application for a policy on 
the husband’s life and policy was issued to wife as bene¬ 
ficiary and she kept possession of it and paid the premiums 
it was held that an attempted change of beneficiary was 
ineffectual. The court held that the wife had a legal inter¬ 
est as distinguished from a mere expectancy of which she 
could not be deprived except in the manner prescribed in 
the policy and therefore, the provisions as to the mode of 
changing the beneficiary were not solely for the benefit of 
the insurance company. Even if they were not so intended 
by the company, they hold out on their face an inducement 
for the payment of premiums by a beneficiary to whom the 
policy is delivered. In the long run the payment of pre¬ 
miums inures to the benefit of the company and, if a bene¬ 
ficiary pays premiums on the faith of an apparent protec¬ 
tion afforded by the terms of the policy, he ought equitably 
to be protected as far as the terms of the contract will pro¬ 
tect him. 

And in Prudential Insurance Company v. Swanson , supra . 
the court said, “Asa general rule the interest of an individ¬ 
ual designated as a beneficiary in a policy of insurance is 
a vested property right payable to him if he outlives the 
insured, which right can only be divested by the insured 
making a change of beneficiary in the manner provided by 
the policy contract. Consequently an assignment of such 
policy by the insured even if made in full compliance with 
terms similar to those contained in the policy—is ineffectual 
as against such beneficiary.” * * * p. 600, “Insured is ex¬ 
cused from complying with the strict requirements of his 
policy only where he is able to convince the court that he 
has done everything within his power to effect a change.” 
See also Reid v. Durboraw, supra. 
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Point II. Both Attempted Changes of Beneficiary Were 
Procured by Undue Influence Exercised by the Ap¬ 
pellant. 

Appellant contends (Brief, p. 6) that the court’s charge 
to the jury was prejudicial in that it failed to define cor¬ 
rectly undue influence and burden of proof. An inspection 
of the charge will show that no error was committed in this 
respect. (Appellant Prudential’s App. 141-144.) 

In the Court of Appeals and United States Supreme 
Court cases cited by the appellant, no quantitative defini¬ 
tion of undue influence is given. However, some of the fac¬ 
tors constituting it emerge bv indirection from the actual 
facts of these cases. While each of the cases cited holds 
that there was no undue influence present, in reviewing the 
fafcts of the cases the courts indicate what might constitute 
undue influence. 

In Beyer v. LcFevre, 1S6 U. S. 114, 22 S. Ct. 765,43 L. Ed. 
1080, there was a normal disposition of property and no 
showing of undue influence. 

In Brooks v. Barnes , 61 App. D. C. 161, 58 F. (2d) 887, 

the will was made sixteen vears before the death of the 

* 

testatrix. The bcneficiarv accused of undue influence was 
not present when the testatrix instructed the draftsman of 
the will or when the will was executed. The court com¬ 
mented on the fact that the testatrix had plenty of oppor¬ 
tunity to change the will during the sixteen years while the 
beneficiary was away at various times but that she did not 
do so. 

In Freitag v. Freitag, 47 App. D. C. 1, a son left all to his 
father. The court pointed out that there was no evidence to 
show that the father knew when the will was made or that 
he spoke to his son about making a will or had anyone else 
speak to him about it. 

In Gibson v. Collins, 55 App. D. C. 262, 4 F. (2d) 874, 
mother and wife lived together twenty-five years. The 
\Vifc supported the mother after the husband died and the 
mother conveyed a piece of property to her. A brother 
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of the mother sued to set aside the deed on the ground of 
undue influence. The court in holding no undue influence 
pointed out that the beneficiary was not present at the 
execution of the deed, that the relations of the mother and 
wife were always friendly, that a brother of the mother had 
brought in the lawyer to prepare the deed and that the wit¬ 
nesses testified that the mother knew what she was doing 
when she executed the deed. 

In Johnson v. Newton, 5S App. D. C. 118, 25 F. (2d) 542, 

there was no evidence that anv one of the beneficiaries un- 

* 

der the will sought in the slightest degree to influence the 
testatrix. The court pointed out that disinterested neigh¬ 
bors were present at the time and if such an attempt had 
been made their testimony would have indicated it. 

In Kultz v. Jaeger, 29 App. D. G. 300, which counsel for 
the appellant has apparently miscited, the court remarked 
that there was no evidence that the beneficiary accused of 
undue influence was present at the execution of the will. 
On page 306 the court said, “The court below remarked 
that the witnesses to the will bore strong testimonv as to 
the capacity of the testatrix and to her knowledge of what 
she was doing.” On page 30S the court expressly held that 
admission of evidence of frequent quarrels between the 
husband and wife was not reversible error. 

In Leach v. Burr, 1SS U. S. 510, 28 S. Ct. 393, 47 L. Ed. 
567, testator left all to Sam Lucas, a colored man who had 
lived with him for ten years and managed his business. 
Testator’s pastor, at testator’s request, obtained a notary 
and prepared the deed of the property. The notary then 
prepared a will at the request of the testator. The court 
said that there was not a syllable of testimony, not a hint, 
that Lucas or any other person requested or suggested any 
disposition of the property. The testimony was 

“abundant and emphatic that he (testator) was a man 
of positive convictions, clear-headed, though perhaps 
eccentric in some views, but at all times fully capable 
of making his own contracts and attending to his own 
affairs. The testimony of the pastor, who, as stated, 



42 


was present on the morning of his death and detailed 
the circumstances of that interview shows that his 
mind was then clear, that he knew what he was doing 
and was simply attempting to carry out by the deed 

: and the will that which had been for a long time his 
intentions.” 

In Lipphard v. Humphrey, 209 U. S. 264, 28 S. Ct. 561, 52 
L. Ed. 785, testatrix brought a paper to the office of a friend, 
told her it was her will and they got two other old friends 
to witness it five and a half years before she died. The 
will left the property in trust for the life of an improvident 
husband and then to the children. The court commented 
that she had told the witnesses it was her will, its provisions 
were reasonable and natural and there was no suggestion 
of fraud or undue influence. The court also said that dec¬ 
larations of testatrix showing her mental condition were 
admissible but that no foundation had been laid in the case 
as to mental capacity. 

In Moore v. Moore, 47 App. D. C. 18, the court commented 
on the fact that a sister who received nothing under the will 
in contest was present at its execution and failed to testify 
that there was any undue influence. 

In Palmer v. Strohecker , 60 App. D. C. 312, 53 F. (2d) 
924, the testatrix got the will scrivener herself and told 
him she wanted to provide for her epileptic daughter. The 
witnesses present at the execution of the will testified that 
the testatrix had also stated that to them as the reason for 
making the will. 

In Simpkins v. McDermott, 65 App. D. C. 75, 79 F. (2d) 
711, testator separated from wife in 1927 and made his 
home with appellant. In 1932, appellant telephoned for the 
lawyer who regularly handled testator’s work at the request 
of the testator. The lawyer prepared the will which left 
the residuary estate to the appellant subject to the estranged 
wife’s dowser rights. The witnesses testified that although 
the appellant was at home, she was not actually present 
wffien the will was executed. The court said (p. 76), 
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“Nothing appears to show that the appellant exercised 
any influence over deceased in the disposition of his 
property or that the deceased was not perfectly cap¬ 
able of making such disposition as he desired.” 

In Toivson v. Moore , 173 U. S. 17,19 S. Ct. 332, 43 L. Ed. 
597, the court did not discuss the evidence of undue in¬ 
fluence other than to say that it had been satisfactorily con¬ 
sidered in the opinion of the Court of Appeals and that 
successive decisions of two courts on a mere question of 
fact are not to be reversed unless clearly shown to be er¬ 
roneous. 

Counsel for appellant cited four other cases in a memo¬ 
randum in support of their motion to vacate or modify the 
judgment of the lower court. While they have not been 
cited in appellant’s brief these cases merit consideration 
in this analysis and are set forth below. 

In Mack all v. Mack all, 135 U. S. 167, 10 S. Ct. 705, 34 L. 
Ed. S4, the son had sided with his father after his father 
and mother separated and was closely associated with his 
father in business. The court said that the testimony of 
the father’s doctor, lawyer, pastor and nurse showed good 
mental condition and there was no evidence of undue in¬ 
fluence. The real ratio decidendi, however, appeared to be 
that the lot, the deed for which was attempted to be set 
aside by the suit, had been given to the son some twenty 
vears before his father’s death and the son had been recog- 
11 ized as the equitable owner of it. 

In Manoque v. II err ell, 13 App. D. C. 455, the court said 
(p. 459): 

“We are unable to perceive a distinction in principle 
between the competency of declarations in a case like 
this where the fact of execution is in question and in 
one where the will is assailed as the product of fraud 
and undue influence. In the latter case the authorities 
generally concur in holding that the declarations of the 
testator and his relations with the parties are com¬ 
petent circumstances tending to throw light upon his 
state of mind and disposition. The only limitation is 
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that it shall not be received as proof of the independent 
fact or the truth of the thing declared, but as supple- 
tory only to direct proof of the alleged fraud and un¬ 
due influence.’ ’ 

. . there was no evidence, direct or circumstan¬ 
tial tending to show that the caveatee, Mary A. Quig¬ 
ley, had anything to do with the preparation and exe¬ 
cution of the will or that she had ever attempted to 
exercise any influence upon the testator in respect of 
the disposition of his estate.” 

In Robinson v. Duvall , 27 App. D. C. 535, the court com¬ 
mented concerning the beneficiary accused of undue in¬ 
fluence (p. 543) that she did not live in the same house as 
her uncle, the testator, that she had no opportunity to ex¬ 
clude others from access to the testator, that she was not 
favored in the will but received only the same share as 
others, and that she did not get the lawyers to prepare the 
will. 

In St ant v. American Security & Trust Co., 23 App. D. C. 
25, claim was made that testator’s will was made under the 
undue influence of his granddaughter with whom he was 
having illicit intercourse. The court indicated that while 
there would be a strong inference of undue influence from 
that situation, the fact that the granddaughter died fifteen 
days before her grandfather executed the will rebutted it. 

It would appear from this analysis that the probative 
facts in establishing undue influence are as follows ^the 
mental condition of the testator, the relations between tHe* 
testator ana th e claim ants^the propinquity of tiie be ne¬ 
ficiary to the testator, t h e opportunity of the beneficia ry to 
e xclude others from the presence of the testato r, the ob¬ 
taining of a draftsman bv the ben eficiary to draw the will,~ 
the obtaining of a disproportionate share of the cstateb y 
.the bene fi ciary , and the presence of the beneficiary at the 
executio n of the wilL 

While a comparison of facts as to undue influence in 
cases involving a change of beneficiary under an insurance 
policy and in will cases indicates that a higher degree of 
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proof of undue influence is required in will cases, we sub¬ 
mit that the evidence adduced by Jane Saxe was sufficient 
to go to the jury even in a will case. 

All of the requisite probative facts of undue influence 
are present in the case at bar. Jane Saxe and Alexander 
Saxe were happily married (Tr. 314, 332, 467). Their re¬ 
lations were pleasant right up until the time appellant re¬ 
moved him from Garfield Hospital against the advice of 
the attending doctors (Tr. 116). 

The relations between the appellant and the insured 
were strained. Appellant refused to visit the insured and 
his wife (Tr. 489). She refused to permit the wife in her 
apartment in New York (Tr. 488). She repeatedly threat¬ 
ened to break up the marriage (Tr. 450, 490). Her con¬ 
duct toward Jane Saxe so outraged the insured that he 
wrote her in August, 1937, threatening to cut off her in¬ 
come unless she mended her ways (Tr. 489, 775). 

Appellant came to visit the insured and Jane Saxe around 
the middle part of November, 1937. She would not permit 
Jane Saxe to sleep in the same bedroom with the insured 
but slept there herself (Tr. 331). She was constantly 
harassing insured about his marriage (Tr. 486) and trying 
to turn him against Jane Saxe (Tr. 775). She committed 
several acts of physical violence against Jane Saxe (Tr. 93, 
487, 505, 510) and called her “a murderess” in public be¬ 
fore the insured died (Tr. 511). She told the insured that 
his marriage to Jane Saxe would cause his death (Tr. 332, 
334). She accused Jane Saxe of having affairs with other 
men (Tr. 450, 507, 533). At Garfield Hospital she create^ 
such scenes that the Hospital authorities put in force an 
unusual rule requiring her to visit the insured at different 
hours from his wife (Tr. 92, 93). 

Mental condition is important in these cases because of 
the greater susceptibility to influence of a man in a weak¬ 
ened mental condition. Here there was strong evidence 
that insured was in weakened mental condition when the 
changes were attempted. Dr. Pope, who saw him from 
three to five times a day between December 29, 1937, and 
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January 19, 193S, said that the insured was in no mental 
condition to handle any business transactions while in the 
hospital (Tr. 100) and that the nature of his illness was 
such that his mental condition would get progressively 
worse (Tr. 100). The insurance company’s medical ex¬ 
pert, testifying as a witness for Gertrude Saxe, read from 
the Garfield Hospital record that insured was “confused 
and bewildered” on January 17 and IS, 193S, and admitted 
on cross-examination that he could not give a fair opinion 
as to the insured’s mental condition without having seen 
him (Tr. 294). Dr. Perry, another witness for Gertrude 
Saxe, admitted on cross-examination that the insured’s ill¬ 
ness would affect his mental condition (Tr. 390). 

On January 19,193S, appellant removed the insured from 
Garfield Hospital against the advice of attending physi¬ 
cians and signed a release of responsibility therefor (Tr. 
193, 194). After that time Jane Saxe was unable to see 
him or talk to him although she made repeated efforts to 
do so after she had found where appellant had taken him 
(Tr. 537). At London Hall apartment where the insured 
was kept for eleven days before he died appellant instructed 
the telephone operator not to accept telephone calls or ad¬ 
mit visitors (Tr. 432) and the telephone operator testified 
that no visitors were admitted to the apartment where the 
insured was during the time that she was on duty (Tr. 433). 
The undertaker testified that when he went for the in¬ 
sured’s body the appellant told him that she had kept the 
insured’s wife away from him (Tr. 439). This admission 
was not contradicted. 

Appellant was present when both attempts to change the 
beneficiary were made (Tr. 66). She signed the second 
attempted change (Tr. 781). She obtained the lawyer (Tr. 
198) and had the first attempted change prepared in his 
office (Tr. 197). She had this lawyer and his secretary wit¬ 
ness the change (Tr. 66, 206). She stood to receive a dis¬ 
proportionate share of the proceeds of the policy by the 
changes. 
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The most significant factor in the entire case is the fail¬ 
ure of any of the subscribing witnesses to the attempted 
changes to testify as to the circumstances of the execution 
thereof. Her own attorney of record, Harry Friedman, 
and his secretary, Margaret Clardy, were the witnesses to 
the first change and although Harry Friedman was in court 
(Tr. 120) he did not take the stand in behalf of his client. 
No explanation was given for the failure of David and 
Jean Bodner, witnesses to the second change, to testify. 

The court’s attention is directed to the fact that in prac¬ 
tically all of the cases cited above both trial and appellate 
courts set great store by the testimony of the subscribing 
witnesses to the document in contest as to the mental con¬ 
dition of the maker and the circumstances surrounding the 
execution of the document. The unexplained absence of 
any such testimony in the present suit is very significant 
and cannot be overlooked. 

CONCLUSION PART TWO. 

For the foregoing reasons we respectfully submit that 
the judgment of the District Court should be affirmed with 
appropriate directions as to costs. 

Respectfully submitted, 

Sidney V. Smith, 

Attorney for Jane Saxe Ross, Appellee, 
910 17th Street, N. W., 
Washington, D. C. 
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